July Update on Friends of the Jocko Attempts to Stop Approval of the Gravel
Pit/Asphalt Plant in Arlee

FOTJ’s two legal cases are both proceeding. As in most lawsuits, there is no guarantee of an easy
victory. There may always be appeals to any ruling in our favor and the whole process may take
a long time. Our success will depend, in part, on our ability to fundraise enough money to keep
going. Fortunately, we have an excellent lawyer who assures us that we have some clear paths to
victory to stop the gravel pit/ asphalt plant once and for all. Below is a summary of where things
stand in each case.

Montana Environmental Policy Act Case in Polson District Court

This case examines whether the Environmental Assessment conducted by the Montana
Department of Environmental Quality (DEQ) was adequate to allow it to issue a permit for the
Arlee site. The judge ruled that the DEQ had not done an adequate analysis of the potential light
pollution that the plant would cause by operating 24 hours a day, seven days a week for 25 years.
She still approved the granting of the permit but asked both the DEQ and the Friends of the
Jocko to file briefs on a potential remedy on the light pollution issue.

Our position is that since the DEQ hadn’t addressed the light issue in its Environmental
Assessment the whole permit should be revoked. Our lawyer filed a brief asking for a “stay
order” which the judge granted. A stay means that the case has been temporarily suspended until
one of the parties requests the Judge to start it up again. This is a very good thing for us.

There is a case currently in the MT Supreme Court that is similar to the remedy we want to ask
the judge in Polson for. That case also included a situation where the state didn’t adequately
analyze light pollution issues. The District Court judge found that the problem was significant
and ruled on the Plaintiff’s behalf that the permit was not valid. The State appealed it to the
Supreme Court.

The Supreme Court case will rule on whether the state Legislature’s recent attempts to eliminate
getting rid of an entire permit as a remedy for something like light pollution is unconstitutional.
Our lawyer thinks they will do so. If the Supreme Court rules against the DEQ on this issue, it
means we can request the judge in Polson to lift the stay, and ask for (and most likely receive) a
ruling to revoke Riverside’s Permit. The great part of this is that it is like a free trip to the
Supreme Court for us. It could be all said and done in our favor given the right Supreme Court
ruling. There will be little further activity in the Polson case until the Supreme Court rules.

Board of Environmental Review (BER) case in Helena in front of a Hearing Examiner

Our lawyer believes that this is our best chance at the moment. It could take 1-3 months for the
examiner to issue a ruling. The BER case examines whether the DEQ followed the proper
administrative procedures to come to its conclusion that Riverside’s permit application should be
approved. He has filed a brief supporting a Summary Judgement revoking the issuing of a
permit.



There are many reasons that we feel our case is strong: they failed to notify all the residents
within half a mile of the site as required by law; they never adequately consulted with the tribe;
and some DEQ staff have stated under oath that they have no factual basis for the conclusions
they reached in approving the permit. Once again, there is no certainty of how the examiner will
rule.

The state is currently trying to fill in the information they missed in deciding to issue the permit.
Therefore, our lawyer has decided to file a motion that will force the state to only use
information that they had available to them when they signed the Permit to defend themselves in
both the Polson District Court and BER cases. We will likely hear the results of the BER case
sometime this summer. This is based on the assumption that there will be no witnesses and no
hearing.

Summary

Both cases remain open although it may be quite a while until we hear anything further. While a
positive outcome is not guaranteed, there are number of factors in our favor including excellent

legal representation and a strong case in each instance. We will carry on the fight as long as our
resources allow us to. We will keep you informed as things develop.



