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Arlee group asks court to void permit for
gravel pit, asphalt plant
Joshua Murdock  7 hrs ago   0

rlee residents near a proposed gravel pit and asphalt plant next to Garden of
One Thousand Buddhas are hoping a Lake County judge will overturn the state

of Montana's approval of the operation. 

The proposed 157-acre mine and plant are just northeast of Arlee, about 4,100 feet
north of the Jocko River and 2,000 feet southeast of the Garden of One Thousand
Buddhas. 

On Wednesday, attorneys for nonprofit Friends of the Jocko and resident Jim
Coefield argued in court that the Department of Environmental Quality's
environmental assessment during the permitting process of the project's possible
impacts on groundwater, wildlife and human health was woefully inadequate and fell
far short of the agency's requirements under the Montana Environmental Policy Act.
Attorneys for DEQ and Riverside Contracting, the company that hopes to mine gravel
and produce asphalt, argued that the agency's analysis met the standards of MEPA
and the Opencut Mining Act, the latter of which were greatly reduced by
the Legislature in 2021.  
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Friends of the Jocko formed in response to residents' concerns over the
proposed mine and asphalt plant. The group, along with member and area
resident Coefield, sued DEQ in June 2023 over the agency's issuance of a permit for
the operation. Riverside joined the DEQ as a defendant in the case. 

On Wednesday, attorneys for the parties appeared in Lake County District Court in
Polson to make oral arguments over a motion for summary judgment, or an early
decision without trial, filed by Friends of the Jocko and Coefield.

Attorneys Emily Wilmott and Graham Coppes, of environmental law firm Ferguson &
Coppes, specifically requested that Judge Molly Owen void the opencut mine permit
DEQ issued to Riverside Contracting and order the agency to conduct a full
environmental impact statement — a far more robust analysis than the EA — on the
proposal. Attorneys for DEQ and Riverside argued the agency performed the right
amount of analysis for the project and did so correctly, and asked Owen to affirm the
permit's validity.

After more than two hours of arguments, Owen said she would take the case under
advisement, meaning she would issue a decision at a later date. 

Coppes alleged that DEQ failed to perform its own scientific analysis of the
operation's potential impacts and instead relied on sparse data submitted by
Riverside. He also said the agency should have conducted an EIS once objectors to the
permit raised "serious questions" about significant impacts that may not be
mitigated. 

Among other concerns, he said, data Riverside provided from test wells and bore
holes was insufficient to show that ground water at the site wasn't high enough to be
impacted by the operation. He also dinged DEQ for relying on the state's online
Montana Field Guide information for species like the federally protected grizzly bear
to conclude that the operation wouldn't impact wildlife, rather than consulting with
the state Department of Fish, Wildlife & Parks or U.S. Fish and Wildlife Service. And,
he said, even though the Legislature removed DEQ's ability to regulate things like
noise and light pollution from gravel pits, the agency was still required to analyze the
impacts of those things and inform residents. He said DEQ failed to do that. 

"What we see here is that the DEQ’s analysis is the opposite of fully informed decision
making," he said. "DEQ erred as a matter of law in this case" when it issued a permit
with an insufficient analysis of impacts or possible mitigation measures.

In its issuance of the permit, he said, "The record is starkly devoid of interdisciplinary
scientific analysis."

Sam King, an attorney for DEQ alongside Kaitlin Whitfield, argued that case law
established that DEQ, as the agency with expertise on the issues at hand, was entitled
to deference in its decision making on what and how it analyzed in issuing the permit. 

"The scope and discussion of MEPA itself is within DEQ’s deference and DEQ’s
expertise," he said. "It’s undisputed the agency must always take what’s known as the
'hard look,'" but the "extent" and "detail" of the look is contingent on the project site
itself and the "scope of the action before it."

The court, he argued, should not "step into the shoes" of specialists like hydrologists
to tell DEQ how to analyze a project. He said Friends of the Jocko and Coefield hadn't
provided hard data to disprove DEQ's finding of no significant impacts from the mine
and plant, but merely called foul on the agency's process. 

"They don’t have any evidence of their own," he said. "Instead they have a paid expert
that they’ve used to say, 'This isn’t good enough, you need to do more.' But that’s
squarely within the agency’s expertise." 

Regarding wildlife, he said the agency used state models available online to determine
there wasn't anything special about the site for species of concern like grizzlies. DEQ
wasn't required to consult with wildlife agencies, he said, and those agencies could
have objected to the permit. 

"It’s not uncommon if there really are concerns for such agencies to provide
comments or object to certain portions of an EA if it really does pose critical issues,"
he said, noting that neither FWP nor FWS did so. "DEQ, hearing none, felt pretty
confident going forward there weren’t going to be significant impacts to wildlife in the
area." 

Coppes argued that the absence of receiving critical comments did not alleviate DEQ
of the responsibility to actively seek comments from the agencies: "It was their
obligation to reach out to Fish, Wildlife & Parks to see if they were concerned." 

The attorneys also sparred over the facility operating 24 hours a day, seven days a
week, which is allowed under the permit issued by DEQ. Coppes argued that DEQ
should have analyzed impacts from things like light, noise and dust pollution and
developed mitigation measures through an EIS. He criticized DEQ's depiction of such
things as "temporary alterations of aesthetics while mining is underway" for a project
that DEQ also deemed "long term" and could last 25 years or longer. 

"This project will impact the citizens, then, at the minimum for the next 25 years of
their life. That’s the rest of my client’s life," he said. "DEQ is not entitled to deference
to qualify and to minimize its impacts based on an undefined term" of "temporary" or
"long-term."

King said that just because the operation would be allowed to operate nonstop around
the clock, that didn't mean it would actually do so. In practice, he said, operating
hours would likely be determined by factors including demand for product. DEQ
asked Riverside for information about lighting and hours of operation but the
company declined to provide it. Mark Stermitz, attorney for Riverside, said the
company couldn't provide the information because those things hadn't been
determined yet. 

Coppes argued that the agency should have required such information during the
permitting process.

They also argued over whether DEQ properly considered the cultural significance of
the site to the Confederated Salish and Kootenai Tribes. The site is wholly within the
Flathead Reservation and is designated "cultural property" by the tribe. Coppes said
the DEQ should have relied on more than Riverside's "surface pedestrian survey" to
determine there was nothing of archeological significance on the property. 

King argued that decades of agricultural tilling on the land, which turned up no
artifacts, made further investigation unnecessary. He noted that DEQ filed a motion
to supplement its administrative record of the EA and permit with a Class 3
Cultural Resource Inventory, a more intensive process than the initial survey.
And, he said, Riverside would still need permission from CSKT to move forward with
the operation. 

Coppes noted that Tribal Historic Preservation Officer Kathryn McDonald wrote,
"Decades of ground disturbance through agriculture tilling is not sufficient to show
there is not archeological significance at this site." He argued that DEQ had "in-depth
cultural concerns on the record" but "DEQ for some reason swept those under the rug,
though, with no analysis." 

Coppes said the burden of proof was not on Friends of the Jocko or Coefield to show
that significant impacts would occur from the project. Rather, all they had to do was
raise "serous questions" about possible significant impacts — which he said they did
— and it was then DEQ's responsibility to analyze those impacts and potential
mitigation measures through an EIS. 

"If we raise the significant question," he said, "then DEQ has to take the next step and
do an EIS."

Joshua Murdock covers the outdoors and natural resources for the Missoulian.
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