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INTRODUCTION

This case arises out of a mining permit issued by Montana Department of Environmental
(“DEQ”) Quality in the Jocko Valley of Montana. Plaintiff (Friends of the Jocko — hereinafter
“FOTJ”) is a Montana Nonprofit organization dedicated to preventing industrial developments in
the Jocko Valley. Members of FOTJ are comprised of residents of Arlee, including those owning
property and residing within one-half mile of the proposed opencut mine and plant. FOTJ are
predominantly concerned with the public health, safety and economic impacts of the proposed
mine on community members and the effect on the natural environment and public natural
resources in proximity to the proposed operations.

As detailed below and for unknown reasons, DEQ took aim at the instant mining
proposal with a pre-determined eye. In short, it was going to issue the Applicant (Riverside
Contracting) a permit no matter what. As a part of that process, DEQ undertook its obligation to
perform environmental analysis pursuant to the Montana Environmental Policy Act. While it did
in fact publish an Environmental Assessment, that document provides little information about the
impacts of the proposed gravel mine and asphalt plant, depriving the public of relevant
information.

As DEQ is aware, but this Court may not be, Riverside’s permit application has
generated an enormous amount of public concern and opposition. Residents who live in the
vicinity of the proposed gravel mine, the Confederated Salish and Kootenai Tribes, citizens of
Arlee and surrounding communities, the Lake County Commissioners, and the Garden of One
Thousand Buddhas have all submitted comments to the DEQ expressing concern with and
opposition to the gravel mine. Such significant public attention weighs in favor of a full
Environmental Impact Statement. This is exactly what Plaintiff asks the Court to consider here.

The record before this court is replete with information that supports a finding that the
proposed mine could have a significant impact on the human environment. Yet, concerningly,
the record is starkly devoid of interdisciplinary scientific analysis which reviews and applies that
same record information. FOTJ brings this case so that this Court can review DEQ’s failures
against the backdrop of strident protections Montana law imposes on this exact scenario.

A review of the complete record will reveal that this administrative process has been
marred since its outset with serious deficiencies including constitutional violations of the right to

public participation and the affirmative duty of DEQ to protect Montana citizens’ right to a clean



and healthful environment. For these and the specific reasons detailed below, Friends of the
Jocko respectfully requests that this Court find DEQ violated MEPA and order it to conduct a
full Environmental Impact Statement on the effects of the Rehbein Gravel Mine and Asphalt
Plant and, as a result, find Opencut Permit #3415 void ab initio.

LEGAL BACKGROUND
L CONSTITUTIONAL RIGHT TO A CLEAN AND HEAL THFUL ENVIRONMENT

Montana’s Constitution compels the state to prevent unreasonable environmental
degradation to protect the public’s right to a clean and healthful environment. It protects
Montanans’ inalienable “right to a clean and healthful environment,” and requires that “[t]he
state and each person shall maintain and improve a clean and healthful environment in Montana
for present and future generations.” Mont. Const. art. I, §3; Mont. Const. art. IX, §1(1). In
addition, the Constitution requires that the Montana Legislature “shall...provide adequate
remedies to prevent unreasonable depletion and degradation of natural resources.” Mont. Const.
art. IX, §1(3).

In enacting these provisions, the drafters of Montana’s Constitution aimed to establish
“the strongest environmental protection provision found in any state constitution.” Mont. Envtl.
Info. Ctr. v. Dep’t of Envtl. Quality (“MEIC”), 1999 MT 248, 4 66, 296 Mont. 207, 988 P.2d
1236 (citing Mont. Const. Convention, vol. IV at 1200 (Mar. 1, 1972)). To that end, these
provisions do not “merely prohibit that degree of environmental degradation which can be
conclusively linked to ill health or physical endangerment.” MEIC, 9 77. Rather, they provide
environmental “protections which are both anticipatory and preventative.” Id. The Montana
Supreme Court has often noted that the drafters of Montana’s Constitution aimed to establish
“the strongest environmental protection provision found in any state constitution.” Park County
Envtl. Council, 561 (quoting Mont. Envtl. Info. Ctr. v. Mont. Dep’t of Envtl. Quality (“MEIC”),
1999 MT 248, 9 66, 296 Mont. 207. 988 P.2d 1236).

II. MONTANA ENVIRONMENTAL POLICY ACT

The Montana Legislature enacted MEPA to help meet its constitutional obligation to
prevent unreasonable environmental degradation. See §75-1-102(1), MCA (MEPA’s purpose).
See Park County Envtl. Council, § 67 (“MEPA serves a role in enabling the Legislature to fulfill

its constitutional obligation to prevent environmental harms infringing upon Montanans’ right to



a clean and healthful environment”). Accordingly, MEPA must be interpreted to the broadest
extent possible so to serve its constitutional purpose. To the extent any provision of MEPA
allows for unreasonable environmental degradation, it would violate Plaintiffs’ environmental
rights guaranteed by Article II, Section 3 and Article IX, Section 1 of the Montana Constitution.
See MEIC, at 9 80. “MEPA is an essential aspect of the State's efforts to meet its constitutional
obligations, as are the equitable remedies without which MEPA is rendered meaningless.” Park
Cnty. 4 89, Held v. State, No. CDV-2020-307, 2023 WL 5229257, at *41 (Mont.Dist. Aug. 14,
2023).

MEPA was designed “to promote efforts that will prevent, mitigate, or eliminate damage
to the environment” and promote human health and welfare. § 75-1-102(2), MCA. The stated
policy of MEPA makes clear that the state should use “all practicable means” “so that the state
may: (a) fulfill the responsibilities of each generation as trustee of the environment for
succeeding generations; (b) ensure for all Montanans safe, healthful, productive, and
aesthetically and culturally pleasing surroundings; (c) attain the widest range of beneficial uses
of the environment without degradation, risk to health or safety, or other undesirable and
unintended consequences ....” § 75-1-103, MCA.

Modeled after the federal National Environmental Policy Act!, MEPA “imposes a
procedural onus on the state to take a ‘hard look’ at the potential environmental consequences of
proposed measures.” Belk v. Montana Dep't of Env't Quality, 2022 MT 38,9 17, 408 Mont. 1, 7,
504 P.3d 1090, 1094 (citing Ravalli Cty. Fish & Game Ass'n v. Mont. Dep't of State Lands, 273
Mont. 371, 377, 903 P.2d 1362, 1366 (1995)). “Procedural, of course, does not mean
unimportant.” Park Cnty. Env't Council v. Montana Dep't of Env't Quality, 2020 MT 303, 9 70,
402 Mont. 168, 197, 477 P.3d 288, 306 (internal quotations omitted). “Implicit in the
requirement that an agency take a hard look at the environmental consequences of its actions is
the obligation to make an adequate compilation of relevant information, to analyze it reasonably,
and to consider all pertinent data.” Clark Fork Coal. v. Montana Dep't of Env't Quality, 2008 MT
407,947,347 Mont. 197, 211, 197 P.3d 482, 492. When properly implemented, “MEPA’s

! Because the Legislature modeled MEPA on the National Environmental Policy Act (NEPA), federal authority
construing NEPA is generally persuasive guidance in the construction of similar provisions of MEPA. Bitterrooters
for Plan., Inc. v. Montana Dep't of Env't Quality, 2017 MT 222, 4 18, 388 Mont. 453, 461-62, 401 P.3d 712, 719;
see also North Fork Preservation Ass’'n, 238 Mont. at 457, 778 P.2d at 866; Ravalli County Fish & Game Ass'n v.
Montana Dep 't of State Lands, 273 Mont. 371, 377,903 P.2d 1362, 1367 (1995))



procedural mechanisms... enabl[e] fully informed and considered decision making, thereby
minimizing the risk of irreversible mistakes depriving Montanans of a clean and healthful
environment.” Park County Envtl. § 70.

MEPA provides a list of things the DEQ must include a “detailed statement on.” See §
75-1-201(1)(b)(iv), MCA. DEQ must consider, among other things, reasonable alternatives to the
proposed action, the direct, indirect and cumulative environmental impacts of the action. Section
75-1-201(1)(b)(iv)(A)-(C), MCA; Admin R. Mont. 17.4 609 (3). DEQ must also identify and
evaluate mitigation measures to the project’s impacts. Admin. R. Mont. 17.4.609(3)(g). The law
mandates agencies to “use a systematic, interdisciplinary approach that will ensure... the
integrated use of the natural and social sciences and the environmental design arts in planning
and in decisionmaking for a state-sponsored project that may have an impact on the Montana
human environment by projects in Montanal.]” Section 75- 1-201 (1)(i)(A), MCA. In discussing
all of these matters pursuant to MEPA, DEQ “must examine the relevant data and articulate a
satisfactory explanation for its action, including a rational connection between the facts found
and the choice made.” Clark Fork Coal. v. Mont. Dep’t of Env’t Quality, 2008 MT 407, 4 47,
347 Mont. 197, 197 P.3d 482 (quotations omitted).

DEQ must set out this analysis in an environmental impact statement (“EIS”) if the
project it is considering will “significantly affect[] the quality of the human environment.”
Admin. R. Mont. 17.4.607(1). An EA “serves as both the initial tool for determining whether a
more intensive EIS is necessary and as the mechanism for required environmental review of
agency actions that will likely impact the environment but not sufficiently to require an EIS.”
Bitterrooters for Plan., Inc. v. Montana Dep't of Env't Quality, 2017 MT 222, 9 20, 388 Mont.
453,462,401 P.3d 712, 719; see also §§ 75-1-102(1) and (3)(a), -201(1)(a) and (b)(i)(B), and -
220(5), MCA.

DEQ may approve the project without preparing an EIS only if it rationally determines
through preparation of an environmental assessment (“EA”) that the project's impacts will not be
significant, or that otherwise significant impacts can be mitigated below the level of significance.
See id. 17.4.607(1) (b); 17.4.607(4) (“For an EA to suffice in this instance, the agency must
determine that all of the impacts of the proposed action have been accurately identified, that they
will be mitigated below the level of significance, and that no significant impact is likely to

occur.”).



In determining whether the impacts of a proposed action will be significant, DEQ must
consider:
(a) the severity, duration, geographic extent, and frequency of occurrence of the impact;

(b) the probability that the impact will occur if the proposed action occurs; or conversely,
reasonable assurance in keeping with the potential severity of an impact that the
impact will not occur;

(c) growth-inducing or growth-inhibiting aspects of the impact, including the relationship
or contribution of the impact to cumulative impacts;

(d) the quantity and quality of each environmental resource or value that would be
affected, including the uniqueness and fragility of those resources or values;

(e) the importance to the state and to society of each environmental resource or value
that would be affected;

(f) any precedent that would be set as a result of an impact of the proposed action that
would commit the department to future actions with significant impacts or a decision
in principle about such future actions; and

(g) potential conflict with local, state, or federal laws, requirements, or formal plans.

Admin R. Mont. 17.4.608.(1).

“A plaintiff need not show that significant effects will in fact occur, but if the plaintiff
raises substantial questions whether a project may have a significant effect, an EIS must be
prepared.” Ravalli Cnty. Fish & Game Ass'n, Inc. v. Montana Dep't of State Lands, 273 Mont.
371,379,903 P.2d 1362, 1368 (1995)(quoting LaFlamme v. Federal Energy Regulatory
Commission (9th Cir.1988), 852 F.2d 389, 397). Where an uncertain impact of an agency action
is potentially significant, DEQ may not deem it insignificant without “reasonable assurance ...

that the impact will not occur.” Admin. R. Mont. 17.4.608(1)(b).

L. OPEN CUT MINING ACT
The Montana legislature adopted The Opencut Mining Act (“OMA”) with the intent to

“provide adequate remedies for the protection of the environmental life support system from
degradation and provide adequate remedies to prevent unreasonable depletion and degradation of
natural resources” consistent with the state’s obligations under the Montana Constitution’s

environmental provisions — Article II, section 3, and Article IX. Mont. Code Ann. § 82-4-402(1).



The legislature identified that it is Montana’s policy to provide for reclamation and conservation
of land with the underlying purposes to “preserve natural resources|[,] aid in the protection of
wildlife and aquatic resources [,] protect scenic, scientific, historic and other unique areas[,] and
[otherwise] promote the health, safety and general welfare of the people of this state.” Mont.
Code Ann. § 82-4-402(2).

To that end, the OMA requires a person seeking to extract and remove over 10,000 cubic
yards of material such as gravel or sand, must apply for an Opencut Permit from the Department
of Environmental Quality (“DEQ”). Mont. Code Ann. § 82-4-431; see also § 82-4-432. When a
proposed operation will “affect ground water or surface water, including intermittent or perennial
streams, or water conveyance facilities; or ... where 10 or more occupied dwelling units are
within one-half mile of the permit boundary of the [proposed] operation” the applicant is subject
to heightened permit criteria. §82-4-432(1)(b). This is the underlying statutory process which
triggered the MEPA actions in the case at hand.

FACTUAL BACKGROUND
The Setting

1. Marvin Rehbein site (“Site™), lies in the Jocko Valley just 1.45 miles northeast of
Arlee (AR00005), and is entirely within the exterior boundaries of the Flathead Indian
Reservation, the homeland of the Confederated Salish and Kootenai Tribes (“CSKT”). AR00493.
See Administrative Record (“AR”) 00029 & 00060 (Documents in the AR are referenced by
their Bates Number).

2. The Site is situated on a pre-historic landscape of the Salish, Kootenai, and Pend
d’Orielle people and has been designated as a “Cultural Property.” Cultural Property is defined
as one that is eligible for inclusion in the National Register of Historic Places. AR00019. The
entire Arlee area, including this property, carries a ‘Cultural Property’ designation. AR00202.

3. This designation also makes the Site in a Class I airshed, which affords higher air
quality and visibility protections. AR00012.

4. Cultural resources are precious Tribal resources as they encompass CSKT’s
elders, languages, cultural traditions, and cultural sites. AR00220.

5. Jocko Valley is characterized by an unusual degree of quietude, solitude,

unimpaired vistas, and incredible views of the night sky. AR00379.
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6. Abutting the foothills of the Mission Mountains the Site is surrounded by the
Jocko Hills and Mission Mountain Tribal Wilderness Area. AR00020.

7. There are many springs in the nearby area that feed the headwaters of Spring
Creek and subsequently to the Jocko River, a Bull Trout species rehabilitation waterway located
within one mile downgradient of the Site. AR000307; AR000341. AR00246.

8. Jocko Valley is an important wildlife corridor and home to an abundance of
wildlife including wolves, grizzly bears, bald eagles, fishers and elk. AR00237; AR00379-
00080; AR000229.

0. Adjacent to the Site is the Garden of One Thousand Buddhas, is an internationally
recognized spiritual center for peace, which promotes joy, wisdom, compassion, and non-
violence by offering a quiet, contemplative environment for visitors to come and take in the

scenery of this beautiful valley. AR00019; AR00479.

Marvin Rehbein Permit

10. On April 5, 2022, Riverside Contracting, Inc.’s (“Riverside’’) submitted to the
Department of Environmental Quality (“DEQ”) its “Application for Standard Opencut Mining
Permit” (“Application”).

11. On April 15, 2022, the DEQ received Riverside’s Application and setting forth
terms Riverside would have to follow, including those governing public notice. AR0O0521.

12. On August 17, 2022, the DEQ issued a Deficiency Notice identifying at least 17
“deficiencies which must be corrected before the application can be determined to be
acceptable[,]” Riverside responded on September 27, 2022. AR00569, 00476, 00524.

13. DEQ issued a second Deficiency Notice, in response to Riverside’s revised
Application, noting that Riverside had “not addressed [all the deficiencies] in its most recent
submittal.” AR00525.

14. On December 6, 2022, Riverside resubmitted its application in response to DEQ’s
November 22, 2022 Deficiency Notice and by December 22, 2022 DEQ had “determined that
Riverside has satisfied all deficiencies.” AR00080 and AR00529.

15. In January of 2023, DEQ issued a Draft Environmental Assessment (“DEA”) in

relation to Riverside’s opencut mining permit. AR00534.
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16. Plaintiffs submitted their comments on the DEA requesting an EIS be performed.
AR00215-00267.

17. On April 3, 2023 “DEQ approve[d Riverside’s] permit application and
incorporate[d] it into the Permit for all purposes.” The permit is valid until December of 2047.
ARO00058.

18. As issued, Applicant is permitted to operate a 157.1-acre gravel pit and associated
asphalt plant (AR00005) 24-hours a day, 365 days a year. AR00005;

19. The permit allows the irreversible and irretrievable removal of up to 1,000,000
cubic yards of opencut materials through December of 2047, with gravel mined to a depth of 12
feet. AR0O0005; AR00008S.

Environmental Review

20. Rather than prepare an EIS, the DEQ prepared a less robust environmental
assessment (EA) and released to the public on April 3, 2023. The EA provides only a general
evaluation of the proposed 24-hr/365 day operation of a gravel pit and asphalt plant in the Jocko
Valley.

21. The EA determined that the proposed activities would not significantly impact the
quality of the human environment and therefore, did not need to prepare an EIS. AR00031.
Under the EA, the agency approved Riverside’s Application with no additional modifications or
conditions beyond requiring compliance with all federal, state, tribal, county and/or local laws.
ARO00006.

22. Based on DEQ’s calculation in its EA, up to 54,750 dump trucks loads, each
carrying more than 18 cubic yards of gravel, is permitted to travel through the Jocko Valley on
back roads from the project site to Highway 93 for the next 25 years. AR00024. Despite DEQ’s
estimations it concludes that [t]raffic load . . . is unknown at this time” and traffic “[i]Jmpacts
would be minor. AR00024.

23. The EA acknowledged that the proposed gravel pit and asphalt plant is within a
“Class I airshed, which gives special air quality and visibility protection to areas such as . . .
Native America[n] Tribal Lands.” AR00012.

24. EA concluded that the applicant would be required to apply for air quality permits

for the asphalt plant (AR00006) but did little to assess impacts from common emissions such as

12



nitrogen oxides, sulfur oxides, carbon monoxide, and particulate matter, along with volatile
organic compounds, hazardous air pollutants, and very fine condensed particulates. AR00250.
Nor did it address that asphalt operations can also emit greenhouse gases and can have lasting
effects on local and local and regional air quality, vegetation, wildlife, and human health.
ARO00250.

25. EA identified fugitive dust impacts from gravel mining and crushing but found
that the impacts would be mitigated as the Applicant commits to the use of water suppression
methods. AR00012.

26. EA did not identify where this water would come from as the Applicant is not
required to disclose its source. AR00051.

27.  DEQ initially found that historical USGS mapping shows Pellew Creek bisecting
the permit area and identified questions about its subsurface presence on site. AR00570. The EA
states however “[t]here is no evidence ...that Pellew Creek currently conveys surface water
through the site[,]” and ameliorated its subsurface concerns by relying on 3-foot-deep test holes
dug in November of 202, originally submitted pursuant to Section C2. Soil and Overburden of
the Application. AR00012; AR00064.

28. The EA ignored CSKT Department of Engineering and Water Resources (“CSKT
DEWR?”) concerns with groundwater contamination because of the high permeability of the
site’s soil and the insufficient separation between maximum mining depth and the seasonal high
water table. AR000198.

29. The EA also disregarded flaws in the Applicant’s depth to groundwater
calculations, specifically issues with the reliability of older GWIC well data and other well
depths in the surrounding area. AR00246-00247.

30.  Despite these concerns DEQ concluded it did not “anticipate” an impact to
groundwater quality. AR0OOO11.

31. The EA listed 20 species of concern in the vicinity of the site including grizzly
bears, bald eagles, bull trout, wolverines, and fishers (AR00014-18) and concluded “[t]he
possible impact (including cumulative impacts) to these species would be short-term and

negligible.” AR00018.
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32. DEQ found the proposed permit area “could support individual members” of
wildlife populations and admits that “[pJopulation numbers for species listed in this section are
not known.” AR00013.

33. Similarly, DEQ found that “potential habitat for some individuals of the
threatened and endangered species . . . may exist[,]” (AR00018) but did not consult with
Montana’s Department of Fish, Wildlife & Parks, CSKT Wildlife Management Program
biologists, or U.S. Fish & Wildlife Service. AA00028-00029.

34.  DEQ’s EA concluded the impacts from 24 hour-7day a week visual and noise
from the gravel crushing operation to neighboring homeowners in a rural community would only
be “moderate.” AR00022.

35.  Despite the projects acknowledged impacts, DEQ concluded that the project will
not have significant impacts, and therefore, no EIS was required. AR00031. In response,

Plaintiffs filed this challenge on June 02, 2023.

STANDARD OF REVIEW

The Court reviews DEQ's MEPA analysis, including DEQ's decision not to prepare an
EIS, to determine whether it is “arbitrary, capricious, unlawful, or not supported by substantial
evidence.” Mont. Envtl. Info. Ctr, v. Mont. Dep't of Envtl. Quality, 2016 MT 9, 9 14, 382 Mont.
102, 365 P.3d 454 (quoting Clark Fork Coal. 9 21). Under this standard, the Court determines,
based on a careful review of the record, “whether the decision was based on a consideration of
the relevant factors and whether there has been a clear error of [agency] judgment,” Id. (quoting
Clark Fork, q 21) (quotation marks omitted). An agency fails this test in the MEPA context if it
does not take a “hard look™ at a proposal’s environmental impacts. Mont. Wildlife Fed'n, 9 43.

Summary judgment is appropriate under M.R.Civ.P. 56 when there is an absence of
genuine issues of material fact and a party is entitled to judgment as a matter of law. Smith v.
BNSF Railway, 2008 MT 225, 9 10, 344 Mont. 278, 187 P.3d 639. Summary judgment is the
appropriate mechanism for resolving a case where, as here, there are agreeably no “genuine
issues of material fact” and the moving party is entitled to judgment as a matter of law.
M.R.Civ.P. 56 (¢)(3). “Summary judgment is particularly appropriate where, as here, review is
on the administrative record.” Montana v. EPA, 941 F. Supp. 945, 956 (D. Mont. 1996), aff"d,
137 F.3d 1135 (9thCir. 1998); see Park County Envtl. Counsel Phl (affirming resolution of

14



MEPA case on summary judgment); Mont. Wildlife Fed’n, 9 17, 24.

ARGUMENT

L DEQ ARBITRARILY EVALUATED IMPACTS TO ENDANGERED SPECIES
AND WILDLIFE

DEQ’s EA fails to rationally evaluate harm to threatened and endangered species. DEQ’s
analysis does not satisfy MEPA’s “hard look™ requirement because it relies on incomplete and
rudimentary analysis of the potential impacts and does not incorporate any consultation of its
sister agency, the Montana Department of Fish Wildlife and Parks, or with the United States Fish
and Wildlife Service.

“Implicit in the requirement that an agency take a hard look at the environmental
consequences of its actions is the obligation to make an adequate compilation of relevant
information, to analyze it reasonably, and to consider all pertinent data.” Clark Fork Coal. v.
Montana Dep't of Env't Quality, 2008 MT 407, § 47. Instead of relevant information as to how
species will be affected, DEQ’s EA is devoid of any empirical evidence as to how 25-year
mining project will directly or indirectly impact grizzly bears and other endangered species. In
fact, the DEQ provides zero supporting documentation to inform the public as to how it reached
its no-impact conclusions. Instead, DEQ’s EA lists 20 species that were identified by the
Montana Natural Heritage Program as species of concern which live in the vicinity of the site,
accompanied by a short description as to the species’ general physical characteristics and habitat
properties. AR00014-00018. DEQ’s EA makes generalized, speculative and unsubstantiated
assertions as to the behavioral responses of these protected species and concludes the impacts
would be negligible.

DEQ arbitrarily concluded that “potential habitat for some individuals of the threatened
and endangered species...may exist” but “the surrounding area is comprised of large
undeveloped spaces.” AR00018. This “analysis” — in an of itself — falls short of a hard look
because it: (a) doesn’t identify whether the project site is or is not habitat; (b) includes no
explanation of the needs, or uses of the species of that habitat if it in fact exists; (c) what the
nature of the “surrounding undeveloped spaces” are and whether they are appropriate habitat that
can be used; and (d) whether the species that exist at the project site will be affected positively or

negatively by the project.
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Instead, DEQ’s assumes - with no evidence - that some or all species will be
“temporarily displaced” by migrating to unidentified similarly suitable surrounding habitat. /d.
This conclusion assumes all habitat needs for all species are present and the same. The record
contains no information about species migration or specific seasonal impacts. These types of
“general statements about ‘possible’ effects and the existence of ‘some risk’ do not constitute a
‘hard look’ absent a justification regarding why more definitive information could not be
provided.” Montana Wildlife Fed'n v. Montana Bd. of Oil & Gas Conservation, 2012 MT 128, 9
43, 365 Mont. 232, 249, 280 P.3d 877, 889 (citing Neighbors of Cuddy Mt. v. USF'S, 137 F.3d
1372, 1380 (9th Cir.1998). The people of Montana learn nothing about the project’s impacts on
species from these statements. The court, like Plaintiff, is surely left wondering what science
might tell us the impact to these species will be.

Here, DEQ’s EA’s does not reference a single scientific study or biological evaluation
that supports its conclusion of migratory ambivalence. It appears from the record DEQ relied
solely on a self-generated “Environmental Summary Report” from the Montana Natural Heritage
Program (“MTNHP”) database, (see AR00133-AR00173) despite the source firmly stating that it
was insufficient for this type of an assessment and directed DEQ to conduct further analysis.
(See AR00134 “Field verification by professional biologists of the absence or presence of
species and biological communities in a report area will always be an important obligation of
users of our data.” (emphasis added); see also AR00161 “These products are not intended to
substitute for field-collected data, nor are they intended to be the sole basis for natural resource
management decisions.” (emphasis added); AR00161 “The information is not intended as
natural resource management guidelines or prescriptions or a determination of environmental
impacts.” (emphasis added)).

From what limited analysis is contained in the record, DEQ still arbitrarily made a no
impact conclusion because it does not utilize the best available science through consultation. For
example, the MTNHP report identified Grizzly Bear habitat in the delineated area that included
both “home ranges and potential transitory movements based on verified sightings.” AR00137.
Moreover, the report noted “USFWS wants project proponents to consider whether the species

may be present when evaluating the potential impacts of a project and to work with the

USFWS to develop and implement best management practices to minimize or eliminate

project effects on the species.” AR00137. DEQ’s EA contains no evidence that it ever
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consulted with either USFWS or MT FWP or any wildlife biologist for that matter. The
pronounced purposes of both MEPA and the Opencut Act to fulfill and implement Montana’s
constitutional right to a clean and healthful environment and non-degradation requires that DEQ
consult with Montana FWP and USFWS (where, like here, endangered species are identified as
present). Park County Environmental Council v. DEQ, 2020 MT 303; § 75-1-102 (1), MCA) and
the Opencut Mining Act (§ 82-4-402 (1), MCA).

DEQ’s EA fundamentally dismisses information in the record on known stressors to
grizzly bears whilst making unverified assertions as to behavioral and habitat impacts. For
example, the record supports that the project is in an important connection corridor for grizzly
bear recovery. AR0O0137; AR00238. The record further supports that development and resulting
habitat fragmentation is major threat to Grizzly bears as a species, particularly when it occurs in
these corridors. AR00237. DEQ acknowledges habitat fragmentation as direct impact but
concludes it will be “temporary and negligible” without any supporting documentation or
science. AR00014. Indeed, DEQ’s own statements elsewhere in the EA contradicts this
characterization concluding “[t]his project is considered to be long-term, i.e., planned to take 25
years to complete.” AR00022. DEQ’s EA.

Beyond endangered species, DEQ brushes aside impacts to other wildlife, including
known elk populations. AR00229. Based on public comment, DEQ identified elk noting that
“[plopulation numbers for the species ...are not known.” AR00013. Undisputedly, the DEQ does
not cite to any scientific studies, literature, data, or reports which confirm the alleged behavioral
impacts from proposed project. The DEQ ignored scientific literature in the record identifying
the important role of lower elevation habitat—valley bottom and agricultural private lands—in
elk winter range and migration. AR000239. Instead, they ignore the loss of winter range, and
without further analysis, conclude they will find other suitable habitat nearby and will return
shortly after the project concludes. AR00014. Had DEQ consulted with Montana FWP, it could
have supported its finding with scientific data from the agency that studies and manages these
wildlife. Not only is this conclusion unsubstantiated as it relates behaviors and cumulative
impacts of industrial development, but it also again grossly mischaracterizes the temporal nature
of the disturbance. See AR0022 (DEQ states “[t]his project is considered to be long-term, i.e.,

planned to take 25 years to complete.”). As it currently stands, DEQ’s conclusions are not
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supported by any science, let alone a “hard look” at “interdisciplinary approach” that integrates
natural science.

DEQ’s rudimentary analysis on the impacts to endangered species and wildlife does not
meet MEPA’s hard look standard. Despite MEPA’s mandate, DEQ failed to consult with state
agencies that have jurisdiction by law or special expertise in wildlife management and
endangered species. See Mont. Code Ann. § 75-1-201(1)(c). DEQ does not possess this expertise
and did not provide a reasoned explanation as to its shortcomings in compiling this pertinent
information. Clark Fork Coal. v. Montana Dep't of Env't Quality, 2008 MT 407, 9 47. Finally, in
what little analysis DEQ conducted, it acknowledges some impact to sensitive wildlife and
therefore, DEQ should have studied them more thoroughly in an EIS because the record supports
findings of significance under (d), (e), and (g). Admin. R. Mont. 17.4.608, and Mont. Code Ann.
§ 75-1-201(1)(b)(iv). As detailed in Admin. R. Mont. 17.4.608, it should be beyond question
that listed Endangered Species are of low quantity and high value as described in (d); are of
critical importance to society as noted by Congress under the Endangered Species Act as
highlighted by (e); and where a project could displace or destroy protected critical habitat of that
species there is a potential for conflict with federal law as described in (g).

DEQ’s failure to prepare and EIS was arbitrary and capricious in light of its failure to

consult and its failure to analyze significance under Montana law.

II. DEQ ARBITRARILY EVALUATED WATER-QUALITY IMPACTS

DEQ’s EA also fails to rationally evaluate potential water-quality impacts by arbitrarily
dismissing the historical presence of Pellew Creek and disregarding key deficiencies in the
applicant’s depth to shallow groundwater calculations.

More specifically, DEQ initially identified a water source on the proposed site, requesting
Applicant resubmit to “account for Pellew Creek that appears to bisect the permit area[.]”
ARO00570. DEQ specified in its deficiency notice that credible sources identified water body over

and across the permit area:

Information provided by public comment, and on the USGS map,
indicates that Pellew Creek (a stream draining northwestward from
the mountains to the east that empties onto alluvial deposits before
reaching the Jocko River as a direct surface water tributary)
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potentially becomes a subsurface stream that flows through the area

of the proposed site.
ARO00571. Specifically, DEQ questioned whether the historic stream channel “surfaces on the
proposed site or is entirely subsurface.” /d.

The record supported further agency investigation into the hydrology of Pellew Creek as
it related to water quality and hydrogeological impacts. AR00329 (neighboring property owner
experienced several times water flowing over the project area); AR00376 (concerns from
neighbors of how the historical creek channel intersects with the K Canal and potential for
Pellew Creek to revert to an overland flow moving potentially large volumes of flood water into
the pit area); AR00479 (long-time resident witnessed firsthand weather event forcing Pellew
Creek to flow aboveground, resulting in a snow and debris slide and flooding.)

Further, Plaintiff’s expert hydrogeologist raised serious concerns as to “[i]gnoring the
impacts of the historic channel of Pellew Creek from past land use modification” and its future
hydrological impact to the drainage area. AR00245. DEQ was informed that “[t]he gravels
proposed for mining have a high permeability which allow for rapid vertical migration of fluids
below the surface of the mining operation.” AR00246. DEQ was further aware from the record
of the presence of “a spring creek and the Jocko River within one mile downgradient of the mine
operation and the typical groundwater velocity in a sandy or gravelly aquifer may range from 0.5
to 50 feet per day.” Id. Yet, investigation or analysis to understand the potential to release
contaminants from mine operations or spills into the shallow groundwater was simply not
described.

Indisputably, Plaintiff and its hydrogeologic experts raised substantial questions about the
potential for significant impacts from water pollution. “A plaintiff need not show that significant
effects will in fact occur, but if the plaintiff raises substantial questions whether a project may
have a significant effect, an EIS must be prepared.” Ravalli Cnty. Fish & Game Ass'n, Inc. v.
Montana Dep't of State Lands, 273 Mont. 371, 379, 903 P.2d 1362, 1368 (1995)(quoting
LaFlamme v. Federal Energy Regulatory Commission (9th Cir.1988), 852 F.2d 389, 397).

In response to the evidence in the record necessitating further agency investigation and
instead of conducting an EIS, DEQ summarily concluded that “it is anticipated that the proposed
opencut operation would have a negligible impact on water quality and water quantity.”

ARO00011. However, there simply is no information in the Final EA to support this statement.
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There is no data which rebuts or analyzes Plaintiff’s expert’s “substantial questions.” In fact,
DEQ ultimately found that “The applicant proposes to mine the site, by creating a depression.
This depression would cause runoff to drain internally into the site.” Further, DEQ described that
“the site would contain and infiltrate precipitation until final reclamation when the land surface
would be resoiled, revegetated and graded to slopes of 5:1 or flatter. /d. These conclusions
further support the primary question Plaintiff raised: where will this water go once it infiltrates
shallow groundwater? In violation of MEPA, DEQ’s Final EA provides no answers to the
citizens of the Jocko valley and the people of Montana.

Instead, DEQ arbitrarily pointed to Applicant’s Depth to Determining Groundwater
Worksheet, stating “[s]everal of [Applicant’s] soil test holes were located in the vicinity of the
mapped Pellew Creek, with no ground water or surface water intersected during excavation.”
ARO00009. DEQ’s reliance on the Applicant’s soil test holes is scientifically indefensible and
unsupported by the agency’s own record. AR000243-00248. To that end, Plaintiff’s expert
emphasized in the record that the soil test holes were shallow with a maximum depth of only
three feet and at this depth it would not be enough to encounter the buried Pellew Creek channel
if the channel bottom is deeper than three feet. AR00246. Indeed, DEQ further offered and relied
on a mere visual inspection as to signs of a defined channel or drainage feature. As a matter of
science, visual inspection cannot rule out the creek’s ephemeral or intermittent nature. Nor can it
obviate the possibility that Pellew Creek is conveying subsurface flow, as DEQ previously
questioned from the outset. AR00571.

DEQ also impermissibly relies on the absence of water from the Applicant’s test holes as
a justification for its affirmative conclusion that groundwater would not be affected, stating
“applicant did not encounter ground water ...in any of the 20 soil test holes.” AR00009. As
clearly described in the application, the test holes provide soil and overburden thickness data
pursuant to Section 85-4-434 (2)(b). AR00064. Again, even if the test holes were a reliable way
to determine groundwater impacts, the holes are only representative of mining operations with a
planned depth of 3 feet. Here, DEQ’s conclusory reliance on the test holes does not constitute
“substantial evidence” given the planned mining depth is 12 feet, the test holes are only 3 feet
below ground, and the test holes are not designed for the purpose of hydrologic assessment.

ARO00005.
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This flawed reliance is similar to DEQ’s reliance on regional groundwater wells.
Plaintiff’s hydrogeologist provided DEQ with the following information for its analysis in the
Final EA:

I reviewed 54 well logs found in GWIC within approximately one mile of the
proposed opencut site. Well depths varied from 38 feet bgs to 200 feet bgs. Water
levels ranged from 5 feet bgs to 150 feet bgs. The significance of this wide range
of well depth and water levels indicate that the three wells used by the applicant
and presented in the EA do not adequately represent the hydrogeologic conditions
within the proposed gravel pit area and may incorrectly conclude that the bottom
of the opencut excavation will not encounter groundwater.

ARO00246.

With this information DEQ did nothing. Instead, it concluded - with no supporting data - that
“[o]verall, the site is situated in a dry location and disturbance would occur above groundwater
and not impact surface water features at the static water levels in several wells located within the
surrounding area is 72 feet -78 feet.” AR00010. DEQ offers no explanation as to how its
conclusions of static water levels is so vastly divergent from Mr. Donahue’s. Again, plaintiff
raised a substantial question that DEQ failed to answer. Thus, as a matter of law DEQ acted
arbitrarily and capriciously by not conducting or providing this analysis in an EIS.

Beyond information from Plaintiff’s expert, DEQ arbitrarily ignored and thus, failed to
evaluate substantial evidence in the record as it relates to the CSKT’s concerns over the potential
for groundwater contamination. Specifically, DEQ cherry-picked findings from CSKT
Department of Engineering and Water Resources (“DEWR”) and mischaracterize their
concurrence as it relates to water resources. AR00009. It is well understood in law, science, and
common experience that groundwater and surface water are hydrologically connected within the
same basin. See Mont. Trout Unlimited v. Mont. Dep't of Natural Res. & Conservation, 2006 MT
72,9 58, 331 Mont. 483, 133 P.3d 224. The record supports that this connectivity specific to the
permit area raises concerns to water quality. CSKT DEWR authored a document outlining their
evaluation of the project’s potential impacts, concerns and comments. AR00197-00200. CSKT
DEWR specifically addressed groundwater quality impacts:

With the proposed 18-foot separation between the maximum
mining depth and the seasonal high water table, there is a not a
substantial buffer between activities in the pit and the
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groundwater beneath it. Given this proximity, it is possible that
the pit could serve as a direct conduit and that contaminants could
be transported to the aquifer from the pit (silica-related
components, accidental releases from mining activities, etc.).

ARO00198 (emphasis added).

Plaintiffs’ expert report further puts into the record evidence that the depth to shallow
groundwater analysis falls short of a “hard look”, identifying significant scientific flaws in the
groundwater calculations. AR00246-00247. Most importantly, the calculations relied on outdated
well depth information that was not representative of today’s hydrogeologic conditions and
estimated seasonal high groundwater elevations were measured during the winter months.
ARO00246-247. DEQ did not respond to these comments in substance.

Thus, without “a systematic, interdisciplinary approach” DEQ abandoned its initial
concerns of Pellew Creek and groundwater contaminant transport, concluding “based on the
information that the DEQ had available to it at the time of completing the EA...DEQ does not
anticipate an impact to surface water or groundwater quality[.]” AR00011. This conclusion is not
supported by evidence, let alone substantial evidence and thus fails under the established
standard of review. By overlooking record evidence that surface and groundwater quality
impacts may not be adequately analyzed, DEQ impermissibly “ignore[d] ‘pertinent data.””
Ravalli Cty. Fish & Game Ass'n, 273 Mont. at 381, 903 P.2d at 1369 (citation omitted).

It seems, DEQ’s primary rationale for disregarding the record before it is its assertion that
“Opencut law do not regulate water quality or quantity[,]” in turn, it’s on the Applicant to get
and abide by all other required permits. AR00011. While other permits from other state and
federal agencies may be required, this interpretation is disingenuous and apathetic. Multiple parts
of the Opencut Mining Act direct DEQ to protect, and at the very least consider, water quality.
See § 82-4-434(2)(d) (requiring a reclamation plan to dispose of waste “in a manner that protects
water quality.”) see also Mont. Admin. R. 17.24.227 (requiring specific setbacks from surface
waters). Inherent in the permitting process is “to aid in the protection of ... aquatic resources.”
§82-4-402(b). It is clear “DEQ has supervisory duties to ‘make investigations or inspections that
are considered necessary to ensure compliance with any provision’ of the Opencut Act. Section
82-422(1)(d), MCA” Protect the Clearwater v. DEQ, Findings of Fact and Conclusions of Law,
No. DV-32-2023-0000776-1J, at § 19, (Mont. 4" Dist) (Order dtd. 8/8/2023). Exhibit A.
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As a matter of law, an agency is bound by its substantive rules and its stated procedures.
Whitehall Wind, LLC v. Montana Public Service Com'n, 223 P.3d 907, 910, 355 Mont. 15, 20,
2010 MT 2, 924 (Mont., 2010). “Tasked with managing Montana’s valued natural resources, it is
imperative the DEQ act within the bounds of its authority. The plain language of the Opencut
Act does not provide DEQ with discretion to categorically determine that a site will not affect
groundwater when there is not scientifically reliable evidence to support that conclusion.”
Protect the Clearwater v. DEQ, at q 30.

In short, by disregarding a robust record of shortcomings and shirking its supervisory
duties, DEQ failed to “examine the relevant data,” including data submitted Friends of the Jocko
Hydrogeologists and by CSKT’s expert water resources agency, “and articulate a satisfactory
explanation for its action,” as MEPA requires. Mont. Wildlife Fed'n. q 43 (quoting Clark Fork

Coal.,q 47). For these reasons alone, Plaintiff is entitled to judgment as a matter of law.

I1I. DEQ ARBITRARILY EVALUATED IMPACTS TO NEIGHBORING
PROPERTIES

DEQ’s EA concludes there will be negligible impacts from the proposed gravel mining,
crushing and planned asphalt plant to neighboring properties. DEQ’s analysis again disregards
the record and mischaracterizes the actual duration of impacts from this project on the
surrounding property owners and citizens.

DEQ ignores pertinent data in the record and relies on noise data that does not accurately
encapsulate the planned operation and types of equipment noise produced. AR00020. The EA
includes a chart outlining “Typical Construction Equipment Noise Levels” to demonstrate the
dBA noise impacts as specific distances. AR00021. The record includes case studies of more
accurate measurements of noise from specific rock crushing operations. AR00252-260. These
operations are significantly louder than those specified in the EA under the category “All Other
Equipment>5 horsepower.” AR00021. Importantly, the record indicates there are at least five
dwellings within 1,000 feet of the project area (AR00034) with the closest home only 195 feet
from the south perimeter of the parcel boundary. AR00229.

The EA states that soil will be bermed along the western edge of the permit boundary and
that will alleviate visual and noise impacts. AR00021. The EA only states that the Applicant has

“proposed” to place berms along the southern boundary. The EA does not describe the size of
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these berms needed for this purpose or provide information related to the efficacy of “berms” for
these types of noise impacts. DEQ’s own rules allow the agency to deem impacts insignificant
based on mitigation only where “enforceable controls or stipulations or both imposed by the
agency or other government agencies” are in place to prevent or minimize harms. See Admin. R.
Mont. 17.4.607(4) (emphasis added). Mitigation is not enforceable if it is not even explained or
is speculative. Further, “[w]hile it is true that mitigation measures can justify an agency's
conclusions that a project's impact is not significant, an agency must explain exactly how the
measures will mitigate the project's impact.” Ravalli Cty. Fish & Game Ass'n, 273 Mont, at 383,
903 P,2d at 1370 (citation omitted). Thus, MEPA requires DEQ to explain with specificity why
proposed mitigation will prevent significant impacts of noise to neighboring properties.

Finally, DEQ’s EA conclusion that no significant impacts ignores or, at best, minimizes
the 24 hour-7 day a week visual and noise impacts of a gravel crushing operation to neighboring
homeowners in a rural community as moderate. The EA defines “moderate” as “[t]he effect
would be easily identifiable and would change the function or integrity of the resource.”
ARO00008. It identifies that “noise impacts to the users of The Garden of One Thousand Buddhas
could have noise impacts up to 50 dBA or moderate noise impacts at the high end of the
spectrum of impacts.” AR00022.

The permitted project allows for around-the-clock mining and rock crushing requiring,
including the use of artificial lights so the operation can occur at night. DEQ’s analysis fails to
address light pollution and impacts from the artificial lights required for operations during times
of no sunlight. AR00020. There is no analysis of what type of lights, how bright the lights may
be or any other analysis on this subject. It does not analyze artificial lighting effects on
neighboring properties, despite the record containing expressed concerns on the physical and
psychological health effects. See AR00188-189 and AR00339; see also AR00191; AR00271;
ARO00287; AR00292; AR00314; AR00429. This is the exact same fact pattern that the court
found arbitrary in overturning DEQ’s MEPA analysis in MEIC and Sierra Club v. DEQ. (There
is no analysis of what type of lights, how bright the lights may be or any other analysis on this
subject. Comparing the lighting to the Laurel refinery tells the people of Montana nothing about
this project and its external emissions of light. Because DEQ failed to take the requisite hard

look at the lighting emissions, their position on this issue is arbitrary and capricious.). DV-56-
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2021-0001307-OC *23-24 (April 6, 2023) Mont. Dist. 13 attached as Exhibit B. DEQ did not
appeal this issue and thus it is instructive in the case at hand.

Impacts identified as moderate or major in severity may not be significant if the duration
is short-term. AR00030. The DEA states “[n]earby residences would incur visual and noise
impacts during operation of the gravel pit.” AR00021. These impacts are permitted to occur 24
hours a day, 7 days a week. The EA initially states that one of the direct impacts “would be
temporary alteration of aesthetics while mining is under way” AR00021 (emphasis added),
however goes on to conclude “[t]his project is considered to be long term, i.c., planned to take
25 years to complete” and “[1]Jmpacts to aesthetics would continue through the life of the permit
and would be moderate.” AR00022 (emphasis added). DEQ cannot have it both ways.

For these reasons, DEQ’s evaluation of potential impacts of noise and lights on
neighboring properties was arbitrary and contrary to MEPA. Mont. Wildlife Fed'n. § 43 (“The
agency must examine the relevant data and articulate a satisfactory explanation for its action,
including a rational connection between the facts found and the choice made.”) (citation
omitted). Moreover, because these impacts are potentially significant, DEQ violated MEPA by
failing to thoroughly consider them in an EIS. Mont. Code Ann. § 75-1-201(1)(b)(iv); Admin. R.
Mont. 17.4.607.

IV.  DEQ ARBITRARILY EVALUATED AIR QUALITY IMPACTS

DEQ’s EA fails to adequately assess whether the identified mitigation measures are
sufficient to minimize the fugitive dust impacts and what analysis was done, is inherently flawed
because it lacks necessary operational information and on the ground data. Furthermore, DEQ’s
analysis of impacts from the proposed asphalt plant is speculative and ignores severity of
emissions on sensitive resources.

The DEQ’s EA identifies fugitive dust “could be generated” from point source and non-
point source mining activities but asserts they “would be mitigated by the revegetation of soil
stock piles and the use of water would to control dust emanating from mined areas[.]” AR00012.
Thus, DEQ concludes “[a]ny impacts to the air would be short-term and would be negligible”
due to “commitments and certifications made by the Applicant in the application.” AR00012.
Again, this contradicts DEQ’s finding that this project is considered “long-term”, as described

above.
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Studies in the agency record also document potential problems with proposed mitigation
measures and indicate that additional information is necessary to consider whether they are
sufficient. See AR00226 (citing EPA’s air emissions factors and quantification for sand and
gravel processing, use of controlled wet suppression does not eliminate all fugitive dust
emissions because control efficiencies depend upon local climatic conditions, source properties
and duration of control effectiveness.); see also AR00250-00251 (Plaintiff’s expert chemical
engineer identified baseline conditions, such as prevailing wind direction and velocity as
necessary data points to determine control effectiveness); see also AR00298-00299 (2004 case
study identifying additional cumulative fugitive dust impacts associated with hauling and
transportation and poorly monitored operations.); AR00305 (identifying additional dust impacts
to human health and property damage not considered by DEQ.) Yet, even though Plaintiff raised
a substantial question in relation to the efficacy of dust mitigation, DEQ’s Final EA contains no
analysis of prevailing wind direction, the dust volume to be created, and the water volume
needed to mitigate the same.

DEQ’s EA fails to provide any meaningful analysis on the effectiveness of proposed
mitigation measures. At the very least, DEQ was required to quantify how much fugitive dust
could be generated by volume, what specific water mitigation techniques are necessary during
different stages of operations and in turn, how much water would be necessary to mitigate the
calculated volume of emissions. DEQ previously identified this fugitive dust as a “nuisance.”
ARO00543. However, now DEQ makes an over-optimistic and unsubstantiated analysis on
mitigation effectiveness without providing for enforceable controls or stipulations to abate said
nuisance. See Admin R. Mont. 17.4.607(4). Despite being a requirement for a permit, little is
known about Applicant’s actual plan to mine, process and haul, including amount of materials to
be used/sold, anticipated mining progression and timing for operations. See Admin R. Mont.
17.24.218(1)(e). Where an uncertain impact of an agency action is potentially severe, DEQ may
not deem it insignificant without “reasonable assurance ... that the impact will not occur.”
Admin. R. Mont. 17.4.608(1)(b).

DEQ also fails to adequately address the impacts from the asphalt plant by speculating as
to its frequency and duration of operation. AR0012 (“Under normal opencut operations,
utilization of an asphalt plant is project driven and #ypically an asphalt plant would not be

operated continuously.” (emphasis added)). DEQ cannot base its analysis on divergent
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operational assumptions, specifically when it used different parameters for all other impacts. See
ARO00005 (“The Applicant has not proposed any specific hours of operation, so this
environmental review is analyzing the effects of operations taking place for 24 hours per day and
7 days per week.”). DEQ is clear that it is not imposing any specific hours of operations, and that
it thus must assume operations will be continuous. There is no evidence in the record to support
that the opencut mining and asphalt plant would not operate concurrently, therefore, DEQ’s
analysis fails to rely on substantial information and thus arbitrarily examines air quality impacts.

Furthermore, the uncertainty of operational plans, including amount of material to be
processed by the asphalt plant, fuels used for the dryer and plant’s operating schedule does not
absolve the DEQ from taking the necessary “hard look.” Without estimates on the pollutant
levels and modeled dispersal of pollutants it is unknown what the intensity of impacts will be on
the Class I airshed. AR00251. Finally, given the cultural importance of the Jocko Valley and
uniquely protected airshed, DEQ violated MEPA by failing to analyze them thoroughly in an EIS
because these are promulgated factors that lead to a significance determination. Mont. Code
Ann. § 75-1-201(1)(b)(iv); Admin. R. Mont. 17.4.607.

V. DEQ ARBITRARILY ANALYZED IMPACTS TO CSKT CULTURAL
RESOURCES

Montana DEQ was provided with substantial information in the record in relation to how
the proposed project will significantly affect culturally significant resources. Yet, DEQ
concluded in the Final EA that: (1) “the likelihood of historical and archeological sites being
impacted would be low”; (2) “DEQ is not aware of any native cultural concerns that would be
affected”; and (3) “[n]o impacts to cultural uniqueness and diversity are anticipated from this

project.”

Simply put, DEQ provides no meaningful analysis addressing the concerns of the very tribe
within whose reservation boundary the project sits. Owing to its failures to properly recognize
tribal sovereignty, adequately account for the location of the project site within the cultural
homeland of the CSKT, and to meaningfully consult with the Tribes in either the project
permitting process or the drafting of its EA, the DEQ’s analysis in these sections is woefully

inadequate. This is clear from the DEQ’s unsupported conclusions. With this, Plaintiff addresses
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the EA’s Sections 7 (Historical and Archaeological Sites), 19 (Social Structures and Mores), and

20 (Cultural Uniqueness and Diversity) as a single section.

In response to the Draft EA misstating the nature of tribal involvement in this project, the
CSKT Tribal Historic Preservation Officer (THPO) provided information in the record as
follows:

The property where this mining project is proposed was originally part of an overall
pre-historic landscape of the Salish, Kootenai, and Pend d’Orielle people. The
entire Arlee area, including this property, carries a “Cultural Property” designation.
The term “Cultural Property” means movable or immovable property of great
importance to the cultural heritage of every people, such as monuments of
architecture, art or history, whether religious or secular; archaeological sites;
groups of buildings that, as a whole, are of historical or artistic interest; works of
art; manuscripts, books and other objects of artistic, historical or archaeological
interest; as well as scientific collections and important collections of books or
archives.

The draft EA states that “[n]o historical or cultural resources were found within the
designated search locale” and that “[t]here is no official record of isolated finds in
this area” (pg. 16). Both of these statements are problematic ... The Cultural
Property designation alone, even without surface finds, is enough to warrant a need
for a full archeological investigation, as opposed to the surface pedestrian survey.
The draft EA reveals that no archaeological investigation has occurred.

Deciding not to perform test pits because of “decades of ground disturbance
through agricultural tilling” is irresponsible. Many years of tilling and harvesting
in the project location does not automatically disqualify a proper site assessment.
There was a clearing for archeology from both the THPO and SHPO offices. I want
to reiterate the urgent need to do several archaeological test pits at this site... This
project operator is going into this site location blind and without any knowledge of
what could be damaged, and without any apparent plans for mitigation should
damage occur.

Both Riverside Contracting and MDEQ are well aware of the Cultural Property
designation for the Arlee area, and the overall uniqueness of the site locale ... Thus,
both parties are aware of the potential for cultural resources located in this site
location and should have conducted a full archaeological survey that included test
pits. I urge that to happen before any mining activities commence.

I am deeply concerned that no archaeological survey has occurred. Without updated
documentation for CSKT to review, and without the results of archaeological test
pits conducted on this property, the Draft EA is insufficient, not complete, and
neglectful of true archaeology. I strongly oppose further approval of the overall
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project submitted by Riverside Contracting, LLC and the information provided
within the Draft EA. AR00201-00204

In response to this deeply relevant information from the tribe, DEQ made tiny corrections
to its blatant misstatements of fact, but did nothing to amend it analysis as a matter of substance
and in fact made numerous additional errors which undermine its obligations to take a hard look

at this project’s impacts on cultural resources.

First, in Section 7, DEQ in direct contravention to the THPO’s comment that because
“the site has been a cultivated crop field for multiple decades therefore the likelihood of
historical and archeological sites being impacted would be low.” AR00019. Next, DEQ
erroneously concluded that “if resources are discovered during operations, it would be the
applicant’s responsibility to determine next steps.” Id. Both of these statements are belied by the
record, but also are insufficient to serve as mitigation measures, given the record. In fact, the
Tribe specifically asked for a mitigation plan and none was described. Similarly, while the Final
EA correctly states that the CSKT have designated the area as a “cultural property”, it then goes
on to misstate the definition of that designation, thereby undermining potential impacts.

(Compare definition in EA to comment above).

This relates directly to DEQ’s failures in Section 19. There, DEQ concluded that “Based

on the information provided by Applicant, DEQ is not aware of any native cultural concerns that

would be affected by the proposed activity and also described in Section 7 Historical and
Archaeological section above.” AR00026 (Emphasis added). By dismissing the in-depth cultural
concerns in the record that relate specifically to the project cite (based solely on information
from the Applicant), DEQ impermissibly “ignore[d] ‘pertinent data.”” Ravalli Cty. Fish & Game
Ass'n, 273 Mont. at 381, 903 P.2d at 1369 (citation omitted). It further failed to rebut the
substantial questions that were raised in the record in relation to the significance of the projects
impacts. Each of the issues raised by the THPO and Plaintiff support a finding of significance
under (d)-(g) ARM 17.4.608, and the DEQ violated MEPA by sweeping those concerns aside
with no analysis.

Perhaps most egregious is DEQ’s Section 20 of EA. There DEQ was tasked with

analyzing the cultural uniqueness of the site and whether the project “will cause a shift in some
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unique quality of the area.” Quite shockingly, DEQ did absolutely nothing to answer or analyze
this question. As Judge Moses found, DEQ’s analysis “tells the people of Montana nothing about
this project” and its anticipated impacts on this designated cultural area. Furthermore, DEQ
arbitrarily again relied only on information from the Applicant. It remains wholly unclear how
and why DEQ dismissed the concerns of the tribe and local residents about the uniqueness of the
project area. The agency must consider all pertinent and relevant data, not just that from an
Applicant. See Clark Fork Coal. v. Montana Dep't of Env't Quality, 2008 MT 407. Inherently,
this must include data and surveys that properly consider CSKT’s relationship with Arlee as a
cultural property, as well as sufficiently recognizes the complexity of what cultural resources
encompass from the tribal perspective.

DEQ’s analysis hits rock bottom in Section 20 when it concluded that “[n]o impacts to
cultural uniqueness and diversity are anticipated from this project.” AR00026. If nothing else,
the public and tribal comments create “substantial questions™ that must be addressed in an EIS.
Here, DEQ’s analysis is the opposite of “fully informed and considered decision making” and it
fails to “minimize[e] the risk of irreversible mistakes.” Park County, § 70.Where an uncertain
impact of an agency action is potentially significant, DEQ may not deem it insignificant without
“reasonable assurance ... that the impact will not occur.” Admin. R. Mont. 17.4.608(1)(b).
Ultimately, DEQ erred as a matter of law when made its final agency action and green-lit the
mining permit without any analysis of the impacts and without having any mitigation plan in
place.

CONCLUSION

For the foregoing reasons and based on the undisputed facts in the certified

administrative record, Plaintiff is entitled to judgment as a matter of law.

Respectfully submitted this 31% day of January, 2024

Ferguson & Coppes, PLLC
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By: Dan Brister
Attorneys for Plaintiff
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