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MONTANA TWENTIETH JUDICIAL DISTRICT COURT,

LAKE COUNTY
FRIENDS OF THE JOCKO AND Cause No.:
JM COEFIELD, Dept.:
Plaintiffs,
COMPLAINT AND REQUEST FOR
V. DECLARATORY JUDGMENT

MONTANA DEPARTMENT OF ENVIRONMENTAL

QUALITY,

Defendant.

COMES NOW Friends of the Jocko and Jim Coefield, individually, and pursuant to

Mont. Code Ann. § 75-1-201(5)(a) files this action challenging the Department of Environmental

Quality’s (“DEQ”) issuance of its Final Environmental Assessment (“EA”) and approval of

Riverside Contracting’s Opencut Mining Permit #3415 for the Marvin Rehbein Site near Arlee in

Lake County, Montana.
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10.

11.

INTRODUCTION

Pursuant to 82-4-432, MCA, on April 4, 2022, Riverside Contracting, Inc., (“Applicant™)
submitted its Application for Standard Opencut Mining Permit #3415.

On August 17, 2022, DEQ issued its first deficiency letter requesting additional
information and application materials.

On September 21, 2022, Applicant submitted an amended application for Permit #4315.
On November 18, 2022, the DEQ issued a second deficiency letter.

On December 6, 2022, Applicant submitted a second amended application for Permit
#3415.

On January 25, 2023, the Department of Environmental Quality (DEQ) released its Draft
Environmental Assessment (EA) for public comment.

The EA was released to disclose and document the possible effects to the “human
environment” which could or are likely to arise from the issuance of Opencut Permit
#3415.

The proposed activities in Permit #3415 include those from the operation of a gravel mine
and asphalt plant over the next twenty-five (25) years.

Friends of the Jocko (“FOTJ™) and its individual members actively participated in all
aspects of the public process for this permit, including submitted comments on all aspects
of the EA.

On April 7, 2023 DEQ issued its Final EA.

FOTI files this Complaint challenging the legal validity of that final agency action.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

PARTIES, JURISDICTION AND VENUE

FOTIJ is a nonprofit organization formed by and comprised of residents of Arlee, including
those owning property and residing within one-half mile of Riverside Contracting’s
proposed Rehbein gravel mine.

FOT]J is concerned with the public health, safety, and economic impacts of the proposed
mine on community members and the effects on the natural environment and private/public
natural resources in proximity to the project area.

FOTJ members, including Jim Coefield, live in close proximity to the proposed mine site
and have interests that are or may be adversely affected by the DEQ’s decision to approve
Permit Application #3415.

FOTJ submitted public comments in opposition to the issued permit, including requests for
public hearings on the matter.

FOTJ submitted comments on February 24, 2023 to the EA issued by DEQ.

Those comments addressed concerns related to all aspects of DEQ’s EA.

DEQ is the agency of State government entrusted with regulating the open cut mining
industry as well as protecting Montana’s water quality, air quality and other environmental
values. As a state agency, it is subject to the Opencut Act, MEPA, as well as to certain
constitutional duties related to the environment and public participation.

DEQ issued both the Opencut Permit and the Final EA at issue in this matter.

Venue is appropriate in Lake County pursuant to Mont. Code Ann. § 75-1-108.

Jurisdiction is based on Mont. Code Ann. § 75-1-201(5)(a); Article II, §§ 3,4, 16, and 17
of the Montana Constitution; Article VII Section 4(1); and Article IX Section 1 of the

Montana Constitution.
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22.

23.

24.

25.

26.

27.

FACTS RELATED TO ALL CLAIMS

The Permit’s proposed dimension is 157.1 acres.

The Applicant proposes to mine, screen, crush, stockpile, and transport 1,000,000 cubic
yards of gravel from the permitted acres.

The Applicant also proposed to crush the mined gravel and use it in connection with
operating an asphalt plant, where asphalt will be manufactured on site.

The Applicant requested it be permitted to operate for 24 hours per day and 7 days per
week.

DEQ permitted this operation until 2047, at which time the site must be reclaimed.
DEQ’s Environmental Assessment is inadequate and fails to meet MEPA’s “hard look™

standard as a result of the following:

The DEQ Must Further Analyze the Impacts to Geology and Soil Quality, Stability and
Moisture

28.

29.

30.

As noted by the DEQ in its EA, direct impacts of the project on the geology, soil quality,
stability, and moisture would include the “irreversible and irretrievable removal™ of
1,000,000 cubic yards of mineral materials from a 157.1 acre site within the Flathead
Reservation.

Other undisclosed impacts to the “quality and quantity of soils resulting from the salvaging,
stockpiling, and re-soiling would occur,” according to the DEQ’s very limited analysis. EA
at 8.

Nowhere in the EA does the DEQ cite or provide support for its assertion that these
impacts to the quality and quantity of the soils and geology of the project area “would not

impair the capacity of the soils to support final reclamation.” /d.
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31.

32.

33.

The DEQ does admit, however, that long-term topographic impacts would occur due to the
removal of so much material from the site. Despite this admission, the DEQ concludes that
it “does not anticipate an impact to the geology and soil quality, stability and moisture.” EA
at 8. This conclusion is not supported by data and is thus, arbitrary and capricious. DEQ
must offer actual scientific analysis in support of its conclusions.

Despite the occurrence of two recent earthquakes with epicenters located near Pistol Creek,
within mere miles of the project area, nowhere does the EA address the potential for strong
ground motion at, and associated impacts to, the project site from seismic activity.

The DEQ must take a hard look at the potential for seismic activity affecting the project
site and the potential impacts such activity could have on operations and associated
environmental impacts which could result from a breach of water and soil containment

described in the EA.

The EA Disregards the Significance of CSKT’s Historical and Cultural Uniqueness and
Living Relationship with the Land

34.

35.

The EA’s overall analysis of the Confederated Salish and Kootenai Tribes (“CSKT”)’s
resources and their relationship to their sacred lands is wanting and misguided.

The CSKT’s Comprehensive Resources Plan states that “Cultural resources are precious
Tribal resources. They encompass the Tribes’ elders, languages, cultural traditions, and
cultural sites. They include the fish, wildlife and plants native to the region and landforms
and landmarks.” “These land-based resources include native fish and wildlife and their
habitats, food and medicinal plants and the areas where they grow, prehistoric and
historical use sites, and other land areas where Tribal members currently practice cultural

traditions.”
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36.

37.

38.

39.

40.

41.

DEQ asked the following questions to guide its analysis in these sections:

a.  Are any historical, archaeological or paleontological resources present within the
designated search locale?

b. Is some disruption of native or traditional lifestyles or communities possible?

c.  Will the action cause a shift in some unique quality of the area?

DEQ did not consult with the CSKT in any form in the preparation of its EA.
Nevertheless, DEQ determined in its EA the following without any tribal consultation: (1)
“the likelihood of historical and archeological sites being impacted would be low” (EA at
19); (2) “DEQ is not aware of any native cultural concerns that would be affected”(EA at
26); and (3) “[n]o impacts to cultural uniqueness and diversity are anticipated from this
project.” EA at 27.

The DEQ’s decision to limit its analysis of native cultural concerns to information
provided solely by the Applicant not only shirks the agency’s statutory obligations under
MEPA but ignores pertinent information and input provided by the CSKT during a meeting
with DEQ Staff and CSKT Tribal Council in Pablo, MT on September 22, 2022. At this
meeting CSKT expressed environmental and cultural concerns and requested a public
meeting and a full EIS.

As a matter of law. the Greater Arlee Area’s designation by the CSKT as a “Cultural
Property” precludes the Rehbein site from consideration as a gravel mine and asphalt plant.
The agency must consult with the Tribal Historic Preservation Office in relation to the
Tribes” designation of Arlee as a Cultural Property in order to properly consider potential
significant impacts to cultural resources on and adjacent to the site. The agency cannot

meet its MEPA obligations without this consultation.
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42.

43.

44,

Additionally, the EA states that it is “unknown whether any management plans relate to the
proposed opencut site.” EA at 20.

As a matter of law, this analysis is not sufficient to meet MEPA’s “hard look™ standard.
The agency must make an adequate compilation of relevant information in order to
reasonably analyze the impacts. Clark Fork Coal. v. Montana Dep't of Env't Quality, 2008

MT 407.

The EA Fails to Adequately Analyze the Significant Impacts Permit # 3415 Will Have On Air
Quality

45.

46.

47.

The project is located in a Class I Airshed, which is protected under the Clean Air Act
(CAA) Prevention of Significant Deterioration program (PSD) Section 162(a) for its
natural, scenic, and cultural resources.

The application lists the following processing equipment to be used in the project area:
Asphalt Plant, Crushing Equipment, Pug Mill, Conveyor and Screen. Processing crushed
stone generally includes crushing, screening, size classification, material handling and
storage operations. “All of these processes can be significant sources of PM and PM-10
emissions if uncontrolled.” EPA 11.19.2-1 Minerals Products Industry.

The use of screening, even using controlled wet suppression, emits 0.00074 pounds of PM-
10 per ton aggregate. Id. The project is permitted for 1,000,000 cy or approximately
1,113,000 tons. Without any guardrails on hours of operations, or additional information on
operational capacity, the impact is unknown. If, for example, the applicant had a contract
for 100,000 cy of asphalt, the controlled screening alone could produce 83.62 pounds of
PM-10. Permitting levels of aggregate dust can threaten attainment of ambient particulate

standards for this Class I airshed.
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48. The EA completely fails to analyze the impacts from this source of air pollution.

49. In addition, a typical asphalt plant using fuel oil emits over 74,000 pounds per year of
criteria pollutants (PM-10, and PM-2.5, hazardous air pollutant (HAP) metals, and HAP
organic compounds). EPA-454/R-00-019 (2000) at 2. Mobile sources, using diesel
exhaust, also emit hazardous air pollutants such as polycyclic aromatic hydrocarbons,
phenols, formaldehyde and toluenes. Id. at 19.

50. DEQ failed to quantify the air quality direct and secondary impacts through standard air
emissions testing and air dispersion modeling to identify the reach of these pollutants on
neighboring properties.

51. Instead, the EA concludes that because the applicant has certified he will obtain all
necessary air quality permits, the direct impacts would be “short-term” and “negligible,”
with “negligible” secondary impact from malfunction of the asphalt plant.

52. This analysis fails to meet MEPA’s “hard look™ requirement.

The EA Fails to Adequately Analyze The Significant Impacts Permit # 3415 Will Have On
Water Quality

53. The DEQ’s EA fails to adequately identify, disclose, or analyze the impacts of the
proposed action on water quality.

54. The EA did not adequately address the issue of Pellew Creek.

55. Despite the fact that the public made the DEQ aware of the historical presence of Pellew
Creek directly bisecting and conveying water through the project site, the EA contains no
analysis of this potentially significant waterway other than a sentence stating “[t]here is no
evidence, however, that Pellew Creek currently conveys surface water through the site” and
a passing mention that soil test holes dug “in the vicinity of the mapped Pellew Creek” did

not reveal surface or ground water. EA at 9.
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56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

However, the maximum depth of the soil test holes was only three feet and the actual test
hole location in relation to the historic Pellew Creek channel was not provided. The
shallow boreholes would not be expected to encounter the buried Pellew Creek channel if
the channel bottom is deeper than three feet.

Additionally, the lack of water in the historic buried channel does not rule out the existence
of the channel.

The DEQ should have analyzed, in the EA the actual location of the historic channel and
the effect the opencut operation will have on the local hydrogeologic system.

The DEQ’s failure to conduct a technical assessment of the impacts to the historic channel
from the opencut operation and the implication of contamination moving into the shallow
groundwater through this pathway is arbitrary and capricious and needs to be addressed.
Nowhere in the EA did DEQ analyze or address the potential for the channel of Pellew
Creek to reestablish itself in the event of historic precipitation events or the associated
consequences.

The EA failed to properly analyze the depth to seasonal high and seasonal low groundwater
levels.

The EA states that average static water level is 72-78 feet; however, this is incorrect for the
following reasons.

The three wells used in the applicant’s depth to groundwater calculations were installed in
1984, 1992, and 1996 and do not represent depth to groundwater in 2023.

Land use changes, increased groundwater pumping, and variable recharge availability, as
well as other factors, will impact groundwater levels.

The three wells used in the applicant’s depth to groundwater calculations, and therefore

analyzed in the EA, do not represent depth to seasonal high groundwater in the shallow
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66.

67.

68.

69.

70.

71.

water table. The three wells were completed at depths ranging from 102 feet below ground
surface (bgs) to 140 feet bgs. Reported static water levels found on the Montana Bureau of
Mines and Geology (MGMG) Ground Water Information Center (GWIC) website indicate
confined to semi-confined aquifer conditions since groundwater elevations were reported
above the top of the confined aquifer. The groundwater levels indicate artesian aquifer
conditions and not water table aquifer conditions.

Static water levels used in the applicant’s depth to groundwater calculations for estimating
seasonal high groundwater elevations were measured during winter months which are
typical periods of seasonally low groundwater levels. Thus, the depth to groundwater
below the bottom of the excavation when groundwater levels are closest to the surface has
not been provided.

Reliance on these three wells is scientifically unsound as it is common for well drillers to
drill past first shallow water into deeper aquifers to provide more assurance of reliable
water sources for well owners.

In its EA the DEQ provides insufficient information on potential impacts on water quality
and therefore deprives the public of the ability to fully understand the implications of the
proposed action.

Notably the proposed source for water used in the opencut operation was not identified.
According to the EA, “[w]ater would be obtained from a source greater than 300 feet from
the permit boundary, most likely purchased from a local source near the project area.” EA
at 9.

Given that the EA contains inaccuracies with depth to water calculations, valid
groundwater assessment of the area, and mischaracterizes the historic Pellew Creek

channel, a complete review of the applicant’s information to verify all data and statements
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attributed to the applicant are true and correct is required. Analysis of inaccurate

information is arbitrary and capricious and will not support an acceptable MEPA analysis.

The EA’s Aesthetics Analysis is Flawed

72.

73.

74.

75.

76.

The DEQ must adequately address the impacts on the aesthetics and actual operational
impacts on surrounding homeowners.

The EA’s aesthetics analysis is flawed for two reasons: first, it currently ignores impacts to
aesthetic from scenic areas and second, it attempts to downplay the long-term operational
impacts to neighboring homeowners.

The EA fails to address whether the project will be visible from scenic areas despite the
fact that the proposed project site abuts the foothills of the Mission Mountain range.

The EA conclusion that no significant impacts will be associated with the proposed project
is disingenuous and belies its own admissions within the EA. First, EA minimizes the 24
hour-7 day a week visual and noise impacts of a gravel crushing operation to neighboring
homeowners in a rural community as moderate. The EA defines “moderate” as “[t]he effect
would be easily identifiable and would change the function or integrity of the resource.”
EA at 7. Major effects “alter the resource.” Id.

When determining whether an impact is significant ARM 17.4.608 (1) requires an agency
to consider “the severity, duration, geographic extent, and frequency of occurrence of the

impact.”
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77.

78.

79.

80.

81.

The EA attempts to side-step this consideration by mischaracterizing the actual duration of
impacts of this project on surrounding homeowners.! The EA states “[n]earby residences
would incur visual and noise impacts during operation of the gravel pit.” EA at 17.

These impacts are permitted to occur 24 hours a day, 7 days a week. The EA initially states
that one of the direct impacts “would be temporary alteration of aesthetics while mining is
under way.” EA at 17 (emphasis added), however goes on to conclude “[t]his project is
considered to be long term, i.c., planned to take 25 years to complete” and “[i]Jmpacts to
aesthetics would continue through the life of the permit and would be moderate.” Id.
(emphasis added).

There are twenty-nine (29) neighboring homeowners within a half-mile radius of the
proposed project who have purchased and resided on their properties without the existence
of industrial impacts from a rock-crushing and asphalt plant. The closest home is only 195
feet away from the perimeter of the permitted area. Without an adequate buffer, these
homes will face a substantial permanent increase in ambient noise levels that could exceed
EPA’s allowable limits.

The noise pollution will be permanent for the life of the project and thus the remainder of
many individuals’ lifetime.

DEQ’s decision that these impacts do not rise to the level of significant is arbitrary,

capricious, or otherwise constitutes an error of law.

EA’s Local and State Tax Base and Tax Revenues Analysis Ignores the Devaluation of
Neighboring Properties

1 Without citing to a statute or rule or even agency manual the EA states “[iJmpacts identified as moderate or major
in severity may not be significant if the duration is short-term.” /d.at 24. Presumably, the duration of these impacts

have been downplayed so as to gloss over its “moderate” impact determination and justify no significance through

this unfounded assertion.
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82. The EA fails to assess the devaluation of residential property values to the neighboring
homeowners.

83. A decrease in the value of these surrounding properties will decrease the tax revenue from
property tax base.

84. DEQ’s decision that these impacts do not rise to the level of significant is arbitrary,

capricious, or otherwise constitutes an error of law.

The EA’s analysis of the Demand for Government Services Analysis and Human Health and
Safety is Inadequate

85. The EA states that “[o]ccasional increases in construction-related traffic may occur.” EA at
20. It goes on to state that “[iJmpacts would be short-term and minor” and “traffic load...is
unknown at this time.” 7d. (emphasis added). It also similarity addressed human health and
safety only identifying one safety risk: traffic. The EA states “[o]ccasional increases in
construction-related traffic may occur[,]” concluding “[t]raffic load...is unknown at this
time.” Id. at 18.

86. By failing to identify what the traffic load is or may be under the proposed action and how it
may be modified as a result of the proposed project, the EA fails to take a hard look at the
impacts of the project.

87. The proposed operation would remove 1,000,000 cubic yards of material from the site. In
comparison, a full-size dump truck can typically transport 12 to 16 cubic yards. If
extrapolated, 1,000,000 cubic yards would equate to 62,500 to 83,333 full size dump
trucks.

88. The project anticipates using two roads White Coyote Road or Dumontier Road, neither of
which are currently suitable for such an increase in traffic loads particularly as it pertains to

weight and width.
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89. With the admission of no understanding of operational capacity and annual production, the

EA fails to take a “hard look™ at the impacts to roads and traffic.

90. The agency must also address whether there will be a demand on other governmental

91.

92.

services such as fire protection or emergency services. The agency is responsible for
addressing potential secondary impacts that may arise with specific equipment or storage
hazards that could increase the likelihood of wildfires or other emergency situations.
Neither are addressed in the EA.

The EA provides no supporting evidence for is conclusion that the impacts will be “short-
term” and “minor” as it purports to not have the information to do so.

By failing to provide justification for its “short term™ and “minor” impact conclusions by
way of its own projected range of estimated traffic load and/or comprehensive traffic study
on the applicable roadways, the EA fails to meet MEPA’s “hard look™ standard. This
analysis should also address the impact on traffic patterns as it pertains to safety and the

effects of larger trucks utilizing narrow rural roads historically serving residential areas.

The EA Analysis of Demands on Environmental Resources is Unsubstantiated

93.

94.

95.

96.

The EA finds that “no unusual demands on land, water, air, or energy are anticipated from
the proposed opencut operation.” EA at 22.

This is conclusion is unsupported by its previous and current findings.

DEQ previously found that “fugitive dust may emanate from the pit floor, soil stockpiles,
and gravel roads used for access. Fugitive dust is considered to be a nuisance.” DEA at 10.
This was not included in the final publication.

The DEQ did find that “{i]mpacts to air quality, including odor, could be expected with the

proposed action due to an asphalt facility ...” EA at 12.
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97.

98.

99.

100.

101.

102.

103.

104.

Similarly, the EA identifies that “surface water that may leave the site during a heavy storm
event could carry sediment.” EA at 11.

With regards to energy resources, the EA does not identify how the project will be
powered, where energy will come from, or what demands the project will place on energy
resources. DEQ only speculates that an existing pivot irrigation system “would indicate the
property has an electrical source...” EA at 45.

There is no support for the conclusions reached in Section 9 of the EA. There is no
analysis of relevant facts.

As a result, in its current form, the EA does not meet the requirements of MEPA.

As an additional example, there is no analysis of the water quality quantification and
designation for the nearby Jocko River, as defined in the Surface Water Quality Standards
and Anti Degradation Policy of the CSKT Tribal Water Quality Program.

The EA identifies that both surface water runoff and infiltration of that runoff to
groundwater will occur, yet there is no hydrologic flow analysis as to if, how, when, and in
what magnitude those flows could or will reach the Jocko River.

Furthermore, the EA’s total dismissal of identifying the source from which water will be
diverted and/or obtained to provide the needed water resources for the project underscores
the faintness with which DEQ’s examined the demands this project will place on water
resources.

The EA does recognize that “increased acreage in the immediate area would be utilized for
Opencut operations.” This identified secondary impact is significant, yet receives no

analysis which supports this conclusion.
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105.

106.

107.

Pursuant to ARM 17.4.603, “Secondary impact” means a further impact to the human
environment that may be stimulated or induced by or otherwise result from a direct impact
of the action.

Thus, it seems DEQ is envisioning that this project may or will spur additional
development of opencut mining projects in adjacent lands. The EA failed to identify the
basis or belief which underlies this conclusion.

In order to meet MEPA’s requirements, DEQ should have analyzed those compounding

actions in a cumulative impacts analysis.

The EA Fails to Address Actual Impacts to Vegetation and its Removal

108.

109.

110.

The EA identifies that 80-90% of the permit area is currently in a state of vegetative cover.
The EA further identifies that all “existing vegetation would be removed as 12 inches of
soil is stripped...” EA at 13.

The EA fails to analyze or discuss if, when, how, and to what magnitude, loss of all
vegetative cover will affect erosive wind transport of the soil/materials on site, surface and
ground water conveyance and runoff (both with and without additives resultant of the
mining and extraction process), and the effect that the loss of this vegetative cover will
have on the human and biological communities which live in the vicinity of the project
area.

Instead, the EA myopically focuses on effects to “rare plant vegetation”.

The EA Fuails to Adequately Address Impacts to Endangered Species

111.

The EA lists 20 species that are identified by the Montana Natural Heritage Program as

species of concern which live in the vicinity of the site.
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112.

113.

114.

115.

116.

117.

118.

119.

Of those, two of the species identified are listed as either threatened or endangered under
the federal Endangered Species Act (“ESA”™).

Section 7(a)(1) of ESA provides that all Federal agencies shall, in consultation with and
with the assistance of the USFWS, use their authorities to carry out programs for the
conservation of endangered and threatened species. Section 7(a)(2) requires each Federal
agency, in consultation with and with the assistance of the USFWS, to ensure that any
action authorized, funded or carried out by the agency (agency action) is not likely to
jeopardize the continued existence of any endangered species or threatened species or
result in the destruction or adverse modification of habitat of such species that is
determined to be critical.

The analyses and consultations for ESA compliance are accomplished and documented in
coordination with the analyses and coordination for compliance with the National
Environmental Policy Act (NEPA) (42 USC 4321, et seq.) and the Montana Environmental
Policy Act (MEPA) (MCA 75-1-101, et seq.).

Despite identifying federally listed threatened species, EA does not indicate that DEQ
engaged in Section 7a consultation as required under ESA.

Notably, USFWS and FWP are absent from the DEQ’s list of agencies it engaged in
consultation with. EA at 20.

At the very least the identification of threatened species requires informal consultation with
USFWS.

EA fails to offer any meaningful analysis of the projects known and anticipated impacts on
threatened or endangered species, including for example, grizzly bears and bull trout.

The EA’s impacts analysis to endangered species is fundamentally lacking as it relies on its

flawed impacts assessment of water quality and quantity.
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120.

121.

122.

123.

124.

125.

DEQ concludes there would be no impact to the threatened Bull trout species because the
“proposed project does not impact water quality or water quantity resources...” EA at 18.
This conclusion is based on analysis lacking adequate water quality quantification and
designation for the nearby Jocko River and the potential ephemeral nature of Pellew Creek.
The largest contributor to Grizzly habitat loss is development. See Linda Breggin & Susan
George, Planning for Biodiversity: Sources of Authority in State Land Use Laws, 22 Va.
Envtl. L.J. 81, 87 (2003) (stating that “land development contributes to all of the leading
causes of biodiversity loss including habitat destruction, degradation, and fragmentation,
and non-native invasive species” and arguing that because of this, state and local land use
planning can be a critical tool for protecting biological diversity).

The EA fails to address the proposed impacts on Grizzly Bear habitat and connectivity
concluding the “potential habitat for some individuals of the threatened and endangered
species listed ...may exist” but “the surrounding area is comprised of large undeveloped
spaces.” EA at 18.

Grizzly bear use the jocko valley to move throughout their larger wilderness and core
habitat areas, connecting them to additional landscapes that are necessary for their
continued proliferation and recovery. Continued travel through connection corridors
(Jocko Valley) from one critical habitat area to another (Mission Mountain Wilderness to
the Rattlesnake Wilderness) are designated aspects of the USFWS recovery plan for the
species.

The EA identifies that habitat fragmentation will occur as a result of the project, but
without any support, asserts that such fragmentation will not affect species of concern

because those species can move to other lands.
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The EA Fails to Adequately Analyze Impacts to Wildlife and Fish Species

126.

127.

128.

129.

130.

131.

132.

133.

Mont. Code Ann. § 75-1-201 requires state agencies to integrate use of the natural and
social sciences and the environmental design arts in planning and decision-making . . .”
ARM 17.4.607.

The EA fails to integrate actual use of natural science in relation to its investigation of the
proposed project’s impacts to fish and wildlife species.

Undisputedly, the EA does not cite any scientific studies, literature, data, or reports which
identify local populations of fish and wildlife.

Instead, the Agency describes in the EA that the permit area “could” support populations of
“black bear, coyotes, deer, fox, raptors, rodents and song birds. Additionally, public
comments noted populations of sandhill cranes, elk, grizzly bear, and wolves ... Population
numbers for species listed in this section are unknown.” EA at 13.

The EA does not include any analysis as to how mining activities impact terrestrial or
aquatic species, to what extent, or what those species actually are for the project site and
surround landscapes.

Instead, the EA, states “based on available information” the site “could” support a number
of species. What it fails to do is state what species the immediate vicinity “does” in fact
support and how. EA at 13. There is no reference to data from the CSKT Tribal Wildlife
Data, Montana Fish, Wildlife, and Parks or any other state, tribal, or national fish or
wildlife agency.

The EA’s conclusions with no analysis cannot suffice to inform the public of the proposed
impacts of a project, nor does it suffice for MEPA’s “hard look™ standard.

As for aquatic wildlife, the EA doesn’t even mention fish or aquatic species that live in the

project vicinity or that may be affected by reduced water quality that results from increased
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134,

135.

runoff containing pollutants identified specifically in the EA. There is no description of
aquatic resources or how they could be affected.

Yet, the EA states that “heavy storms may result in offsite sediment runoff.” EA at 11.
Runoff from heavy rains and floods should have been analyzed further to address whether
this is potential harm to fish that live in the Jocko River, both from increased sedimentation
and turbidity, but also from runoff water carrying chemicals or byproducts of the proposed
mining, crushing, and washing of gravel, in addition to the asphalt plant operation and

production of asphalt materials described in the EA.

The DEQ Misrepresents Density and Distribution of Population and Housing

136.

137.

138.

The EA states “[t]he project would not add to the population or require additional housing.
Therefore, no impacts to density and distribution of population and housing are
anticipated.” EA at 21.

This conclusion is a purposefully misrepresentation of the facts, as DEQ staff members
were aware of a policy of the contractor, Riverside Contracting, to allow employees to
camp in its Opencut gravel pits. Despite this awareness, the EA prepared by DEQ fails to
analyze the impacts of employees residing within the project area. This failure does not
represent an oversight on behalf of the DEQ but, rather, is a purposeful omission
consciously made to conceal the camping policy from public disclosure to minimize public
perception of project impacts.

According to their own internal communications, DEQ staff acknowledged that it had been
made aware of the contractor’s policy permitting workers to reside, or camp, within the

project area.
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139.

140.

141.

Referencing Riverside’s on-site camping policy, DEQ Section Supervisor Whitney Bausch
wrote: “If Riverside is actually proposed [sic] this it should probably be in the EA, but I'm
not sure where. I don’t know if we want to disclose this. 1 tried combing through the
Riverside website but couldn’t find anything referencing it. It has been discussed in the
pass [sic] that we (Opencut) does [sic] not allow people to set up residence within an
Opencut boundary, but I don’t think that there is anything specific within statute.” Ex. A.
Email from DEQ Opencut Section Supervisor Whitney Bausch to DEQ Reclamation
Specialist Carly Russell, 9/30/2022 (Red font in original).

Riverside does, in fact, have such a “Pit Camping Policy,” which it clearly articulates on its
website. See hitp econtracting 1pany-policies/p ping-policy/.

The EA failed to analyze for the impacts of such an increase in population upon the area.

This includes the impacts to additional traffic, sewage runoff and other environmental

* impacts from camping.

The EA Contains Additional Deficiencies

142.

143.

The EA lacks a thorough description of the proposed action as required by MEPA and fails
to adequately describe all equipment proposed for use on-site for production of the
construction materials. This includes equipment planned for crushing, feeding, screening,
sizing, washing, and classifying, scrubbing, dewatering, sampling, mixing and blending,
fines recovery, and tailings and water management.

The EA contains myriad subjective statements such as “impacts are not anticipated,” “not
expected to,” “does not foresee any unusual demands,” and “no direct impacts are

anticipated,” without providing quantitative and detailed, or in many cases any, analysis.
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144.

145.

146.

147.

148.

149.

150.

Additionally, direct, secondary, and cumulative impacts to resource areas are either not
described adequately or not described at all.
The DEQ’s analysis fails to quantify the impacts of the proposed action and therefore fails
to provide a valid assessment of impacts to the human environment.
FIRST CLAIM FOR RELIEF

(Violation of the Montana Environmental Policy Act)
The previous paragraphs are realleged as set forth in full hereunder.
MEPA is intended to implement the environmental imperatives of Article II, Section 3 and
Article IX, Section 1 of the Montana Constitution. §75-1-102 MCA.
MEPA requires state agencies to carefully scrutinize the potential environmental
consequences of their actions. § 75-1-101 et seq., MCA; A.R.M. 17.4.607.
Under A.R.M. 17.4.608 and 17.4.609(3)(d), in order to implement MEPA, the agency shall
determine the significance of impacts, including secondary and cumulative impacts
associated with a proposed action. This determination is the basis of the agency’s decision
concerning the need to prepare an EIS.
The agency shall consider (a) the severity, duration, geographic extent, and frequency of
occurrence of the impact, (b) the probability that the impact will occur if the proposed
action occurs; or conversely, reasonable assurance in keeping with the potential severity of
an impact that the impact will not occur, (c) growth-inducing or growth-inhibiting aspects
of the impact, including the relationship or contribution of the impact to cumulative
impacts, (d) the quantity and quality of each environmental resource or value that would be
affected, including the uniqueness and fragility of those resources or values, (¢) the
importance to the state and to society of each environmental resource or value that would

be affected, (f) any precedent that would be set as a result of an impact of the proposed

COMPLAINT AND REQUEST FOR DECLARATORY RELIEF PAGE 22



action that would commit the department to future actions with significant impacts or a
decision in principle about such future actions, and (g) potential conflict with local, state, or
federal laws, requirements or formal plans. A.R.M. 17.4.608(1)

151. An EA must include: (a) a description of the proposed action, including maps and graphs,
(b) a description of the benefits and purpose of the proposed action, (c) a listing of any
state, local, or federal agencies that have overlapping or additional jurisdiction or
environmental review responsibility for the proposed action, (d) an evaluation of the
impacts, including cumulative and secondary impacts, on the physical environment, (€) an
evaluation of the impacts, including cumulative and secondary impacts, on the human
population in the area to be affected by the proposed action, (f) a description and analysis
of reasonable alternatives to a proposed action whenever alternatives are reasonably
available and prudent to consider and a discussion of how the alternative would be
implement, (g) a listing and appropriate evaluation of mitigation, stipulations, or other
controls enforceable by the agency or another government agency, (h) a listing of other
agencies or groups that have been contacted or have contributed information, (i) the names
of persons responsible for preparation of the EA, and (j) a finding on the need for an EIS
and, if appropriate, an explanation of the reasons for preparing the EA. If an EIS is not
required, the EA must describe the reasons the EA is an appropriate level of analysis.
A.RM. 17.4.609(3).

152. DEQ’s EA purportedly evaluating the impacts and the significance of the impacts
associated with Opencut Permit No. 3415 is insufficient.

153. The EA is void of any meaningful analyses of environmental impacts flowing therefrom in

violation of A.R.M. 17.2.524 and 525.
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154.

155.

156.

157.

61.

62.

63.

Although the public and CSKT raised significant concerns, DEQ failed to provide
additional analysis or fully respond to the concerns in its response to public comment.

The significance of both direct and indirect impacts identified within the EA were not
assessed in violation of A.R.M. 17.4.609(3).

The lack of adequate assessment includes but is not limited to direct impacts caused by
water and air contaminants to endangered wildlife, surface water quality and aquatic life, as
well as impacts caused by the operation of the facility on air, water, noise, traffic, wildlife,
quiet enjoyment and value of private property and existing homes and businesses in the
vicinity of the permit site.

DEQ’s issuance of Opencut Permit No. 3415 without taking a hard look at direct, indirect
and cumulative impacts is arbitrary and capricious and in violation of the Montana

Environmental Policy Act.

SECOND CLAIM FOR RELIEF - DEQ
(Violation of Montana Constitution)

The previous paragraphs are realleged as set forth in full hereunder.
Article 11, Section 3 of the Montana Constitution guarantees all persons the right to a clean
and healthful environment; Article IX, Section of the Montana Constitution imposes on
DEQ and DNRC the duty to maintain and improve a clean and healthful environment, and
imposes on the Legislature the duty to provide adequate remedies for the protection of the
environmental life support system from degradation and to provide adequate remedies to
prevent unreasonable depletion and degradation of natural resources.
MEPA is intended to implement the environmental imperatives of Article II, Section 3 and

Article IX, Section 1 of the Montana Constitution. §75-1-102 MCA.
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64. Plaintiffs seek a declaration that the above-cited provisions of the Montana Constitution
require DEQ to interpret MEPA to the broadest degree possible, and, when a project is
triggering distinct MEPA review that involves endangered species and/or significant tribal
cultural and historical resources, MEPA requires DEQ to consult with the tribal
government and USFWS in ensuring a comprehensive environmental review of all direct,

indirect, secondary and cumulative impacts of the entire project.

REQUEST FOR RELIEF

WHEREFORE, Plaintiffs request relief against Defendants DEQ as follows:

A. For an order declaring void ab initio DEQ’s issuance of Opencut Permit No. 3415
for and remanding the permit to DEQ for reconsideration in light of its lawful mandates.

B. For a determination and declaration that issuance of Opencut Permit No. 3415 is
illegal and violates the Montana Environmental Policy Act for its failure to sufficiently review
the environmental impacts of the proposed Facility and the issuance of the permit.

D. For a declaratory judgment, pursuant to § 27-8-101, ef seq., MCA, that based on
Article 11, Section 3 and Article IX, Section 1 of the Montana Constitution, MEPA requires State
agencies to interpret MEPA to the broadest degree possible, and, when a project is triggering
distinct MEPA review that involves endangered species and/or significant tribal cultural and
historical resources, MEPA requires DEQ to consult with the tribal government and USFWS in
ensuring a comprehensive environmental review of all direct, indirect, secondary and cumulative
impacts of the entire project.

E. For reasonable attorneys’ fees and expenses as damages under the private attorney
general theory and as otherwise provided by law.

F. For costs of suit.
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G. For such further relief as this Court deems equitable and just.

Respectfully submitted this 1% day of June, 2023.

FERGUSON & COPPES, PLLC
A Natural Resource Law Firm

» ALY
P S B
By: Graham J. Coppes
By: Daniel M. Brister

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I certify that on the 1t day of June, 2023, I served a copy of the preceding document by
email and U.S. mail on the following:

Montana Department of Environmental Quality
PO Box 200901
Helena, MT 59620-0901

Defendants

U
Taylor Haas, Legal Assistant

FERGUSON and COPPES, PLLC
A Natural Resource Law Firm
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