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Ferguson & Coppes PLLC 
Office: 425 E. Spruce Street, Missoula 

Mail: P.O. Box 8359 Missoula, MT 59806 
Phone: 406.532.2664; Fax: 406.532.2663 

Email: danb@fergusonlawmt.com  
Website: www.fergusonlawmt.com 

 

                                                                                                          November 10, 2022 
 
Whitney Bausch 
Section Supervisor 
Montana Department of Environmental Quality 
Opencut Mining Section 
PO Box 200901 
Helena, MT 59620-0901 
email: DEQOpencut@mt.gov  
 
RE: Opencut Permit # 3415, Riverside Contracting’s Revised Permit Application for the 
Proposed Rehbein Gravel Mine and Asphalt Plant  
 
Dear Supervisor Bausch: 
  

Friends of the Jocko submits these comments in response to the revised Application for 

Standard Opencut Mining Permit submitted to the Montana Department of Environmental 

Quality (“DEQ”) by Cale Fisher of Riverside Contracting (“Riverside”) on September 21, 2022.  

Friends of the Jocko is a Montana Nonprofit organization dedicated to preventing 

industrial developments in the Jocko Valley. We are writing to convey our serious and ongoing 

concerns with Opencut Permit # 3415 and the serious deleterious effects of the proposed Rehbein 

gravel mine on our community’s health, environment, way of life, and economy. Friends of the 

Jocko submits these comments on behalf of its members. 

In addition to the issues raised below, we formally request that our previous comments, 

submitted to DEQ on September 6, 2022 and attached below as Exhibit A, be incorporated in 

their entirety in this response to Riverside’s revised permit application. We submit our comments 

pursuant to Mont. Code Ann. § 82-4-432(4)(b)(iii), which requires DEQ to “accept public 

comment throughout the review process.” 

Unresolved Deficiencies 

On August 17, 2022, DEQ sent Riverside a Deficiency Notice identifying at least 17 

“deficiencies which must be corrected before the application can be determined to be 

acceptable.” In response, Riverside submitted an amended permit application that fails to 

substantively correct the overwhelming majority of the deficiencies identified by DEQ.  



    
 

 2 

Therefore, Riverside’s application remains deficient and DEQ must reject the revised application 

pursuant to Mont. Code Ann. § 82-4-432. 

The seventeen specific problems identified in the DEQ’s Deficiency Notice are 
enumerated below.  
 
Specifically, Riverside: 

(1) left the County field blank, § A1-6;  

(2) failed to note the presence of fences that occur within the permit area, § B4-1;  

(3) failed to account for the fact that Pellew Creek bisects the permit area as depicted on USGS 

maps, in violation of ARM § 17.24.218(1) and 17.24.221, § B5-1;  

(4) neglected to account for all water features and associated setbacks located within 1,000 feet 

of the permit area including the fact that Pellew Creek flows beneath the permit area, § B5-2;  

(5) failed to verify and check the appropriate boxes for weed species present in the permit area, § 

B6-1;  

(6)  failed to mention wildlife species occurring within the project area, § B7-1;  

(7) failed to include information on the hydrology of Pellew Creek and provided inaccurate 

information pertaining to seasonal high groundwater levels in the area of the proposed gravel 

mine, § C1;  

(8) failed to account for an existing ground disturbance that was identified on the Inspection 

Report including information on how this disturbance would be reclaimed, § C3-1;  

(9) failed to account for the presence of Pellew Creek or other waterways, including intermittent 

or perennial streams, drainages, rivers, ponds/lakes, wetlands, or other surface water features 

flowing through the project area, § D2-1;  

(10) failed to verify the width, location, setback requirements, maximum slope, and other 

requirements of any ditch easements located adjacent to and/or immediately outside the 

proposed permit boundary, § D2-2;  

(11) neglected to include information concerning a setback for Pellew Creek, § D2-3; 

(12) failed to include information related to its plan to leave mine material behind on the site at 

the conclusion of mining operations, § E2-1; 

(13) failed to check the “Runoff collection area(s) in bottom of depression” box, § E4-4a(ii);  

(14) failed to submit a site map that shows all required features or that is consistent with its 

application documents including failing to show water systems such as Pellew Creek, 
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irrigation ditches, canal lines, and associated easements, historical landowner disturbances, 

the location of its planned concrete stockpile, and other pertinent features; 

(15) failed to include an area map that adequately depicts all water wells, irrigation ditches and 

canals, their associated setbacks, and other features required under ARM 17.24.221(4); 

(16) failed to submit a reclamation map displayed on an aerial photo base that shows and 

identifies all landowner material stockpile and water collection areas to remain; and 

(17) must ensure that it has downloaded and used the latest Reclamation Bond Spreadsheet and 

that the information it provides therein adequately reflects any changes made in the 

application including soil overburden depths and any other pertinent items. 

Water Quality 

In its deficiency notice, DEQ pointed out that Riverside had failed to provide information 

on Pellew Creek, a natural watercourse that flows directly through, or under, the project area, as 

depicted on USGS maps and recounted by long-time residents of the area, including members of 

Friends of the Jocko. Of the deficiencies recounted above, numbers 3, 4, 7, 9, 11, and 14 pertain 

to Pellew Creek, which Riverside altogether failed to mention in its initial Permit Application.  

In its response to the Deficiency Notice, Riverside fails to adequately address the course 

or hydrology of Pellew Creek, and does not address the historic flow of this water body, or 

account in any way for its depiction on USGS maps as flowing directly through the project area. 

Rather than provide any substantive information on the hydrology of Pellew Creek or an 

explanation of where or how deep the creek flows once it goes underground beneath the project 

area, Riverside relies on a conclusory three sentence statement in its amended answer to § B8, 

“Additional Information,” in an attempt to account for its failure to mention Pellew Creek. In this 

revised answer, Riverside states “[h]istorical USGS mapping shows Pellew Creek bisecting the 

permit area. There is no evidence that a surface water feature currently exists in this area. The 

permit area does not show any sign of a defined channel or drainage feature that has the potential 

to convey surface water.” Revised Permit Application, § B8. 

Neither in this specific answer nor in the entirety of Riverside’s Permit Application does 

Riverside provide or cite any scientific documentation or information on the hydrology of Pellew 

Creek, its historical flows or course, or information pertaining to its history of flooding or the 

depth at which it flows beneath the project area.  
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Additionally, in both its original and Revised Permit Applications, Riverside checked the 

“no” box in response to the question in § D2-3, asking whether there are drainages, waterways, 

or other areas within the proposed permit boundary that would require a setback, buffer, or 

special reclamation. It also answered “none” in response to § B5-1, asking about surface water 

features within the permit area that may contain water “at any time,” including seasonal ponds, 

drainages, runoff channels, ditches and floodways. Riverside’s answer to § B5-2, which asks for 

the identification of “any surface water features within 1,000 feet of the permit area,” similarly 

fails to account for Pellew Creek or other intermittent watercourses originating in the Jocko 

Hills. 

Riverside’s answers to these required questions do not appear to be scientifically based or 

the result of an in-depth site survey and they fail to overcome the burden of factual proof 

established by USGS and its topographic maps, showing the stream as directly bisecting the 

project area. On-the-ground features, such as the Jocko Hills, which lie to the northeast of the 

project area and contain numerous drainages, as well as a continuous stand of cottonwood trees 

immediately adjacent to the north boundary of the project area, belie the presence of unreported 

drainages and intermittent watercourses located on or within 1,000 feet of the proposed gravel 

mine site, asphalt plant, and storage area.   

As evident from this year’s record floods in and around Yellowstone National Park, as 

well as flood events that significantly affected the Arlee area and all of Northwestern Montana in 

1948 and 1964, the fact that Riverside personnel did not observe water actively moving through 

the project area does not mean that it does not do so or that Pellew Creek does not intermittently 

flow aboveground in the vicinity of the project area. This is especially true in this era of climatic 

instability in which extreme weather events are becoming ever more common.    

For example, Merrill Bradshaw, a long-time resident of the Jocko Valley, who lived on 

White Coyote Rd. at the time, witnessed firsthand an event that transpired in 1989 immediately 

upslope from the permit area. That spring, an unusually heavy snowpack was followed by a thaw 

and then a quick freezing event that blocked the subterranean flow of Pellew Creek and forced it 

to flow aboveground upstream of the project area, resulting in a snow and debris slide, and 

flooding. Such events, which are certain to occur in the future, have the potential of impacting 

the permit area and conveying mine and asphalt waste from the proposed gravel mine to the 

Jocko River.  
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Irrigation Infrastructure and Lack of Due Diligence 
In its revised application, Riverside states “[t]here are two irrigation ditches located in the 

vicinity of the permit area operated by the Flathead Irrigation District.” Riverside goes on to 

attest that “FID has not provided any documentation pertaining to an easement or ROW.” § 

D2.2(a).  However, Riverside is incorrect in these assertions as Flathead Irrigation District 

(“FID”) neither operates any irrigation ditches near the permit area nor holds any easements or 

rights of way in the vicinity. Rather, the irrigation project to which the ditches in question belong 

is owned by the Bureau of Indian Affairs and operated by the Flathead Indian Irrigation Project 

(“FIIP”). This error, which reveals a major lack of due diligence on the part of Riverside, might 

explain why it has failed to obtain documentation of the relevant easements or rights of way, as 

required under law. 

DEQ must reject Riverside’s Revised Permit Application and require the applicant to 

locate the correct parties, in this case FIIP, who actually hold easements or rights of way and to 

determine the specific provisions of any easements or rights of way to which the permit area is 

subject. It is not sufficient for Riverside to merely identify the proper party; it must state a basis 

for its claim that, in the absence of specific easement or right of way language, a 50 foot setback 

would be adequate to provide “required access to the ditch for maintenance and repairs.” § 

D2.2(a).  

Additionally, FIIP is in the process of implementing major upgrades to its irrigation 

infrastructure under the recently enacted Water Compact between the Confederated Salish and 

Kootenai Tribes, the State of Montana, and the Federal Government. Riverside has failed to 

conduct any analysis into how these changes to the ditches might affect the permit area and the 

surrounding area. In addition to a lack of information concerning the terms of any easements or 

rights of way, Riverside’s failure to contact the proper party or locate the relevant information 

means it cannot properly address whether and how much FIIP may seek to alter the ditch flow 

and delivery requirements, how much water will flow in the adjacent ditch, and how the return 

flow from the ditch will affect the aquifer level and Pellew Creek. Riverside must identify and 

contact the proper party, obtain and provide DEQ with the exact terms of any easements or rights 

of way, and base its answers in the permit application upon those specific provisions. 
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Noxious Weeds 

The Permit Application should be rejected as it fails to address a management plan for 

invasive weeds, which are prevalent in the vicinity of the project area. Many invasive plant 

species, such as knapweed, are ubiquitous in the soils of Jocko Valley and thrive in disturbed soil 

conditions such as those created by gravel mining activities. Knapweed, in particular, is present 

both within the project area and throughout Jocko Valley and was not included on either 

Riverside’s initial or revised permit application. Invasive weed dispersion is a serious problem in 

the Valley costing residents, ranchers, and taxpayers thousands of dollars every year. Weeds 

from the site could potentially be widely dispersed as a result of the operation of the gravel mine. 

DEQ must carefully consider and ensure that Riverside Contracting has a robust weed 

management and mitigation plan in place that it is capable of implementing at the site.  

Historic and Cultural Resources 

The Confederated Salish and Kootenai Tribes’ Tribal Historic Preservation Program has 

designated Arlee as a “Cultural Property.” A traditional cultural property has been defined by the 

federal government as “one that is eligible for inclusion in the National Register because of its 

association with cultural practices or beliefs of a living community that (a) are rooted in that 

community’s history, and (b) are important in maintaining the continuing cultural identity of the 

community.” National Park Service Bulletin 38, Guidelines for Evaluation and Documenting 

Traditional Cultural Properties, p. 1. 

According to the Confederated Salish and Kootenai Tribes: 

The cultural foundation of the tribes should be preserved as a living part of our 
community life and development in order to give a sense of orientation to the 
Salish, Pend d'Oreille and Kootenai people. Cultural resources of the tribes are 
being lost, substantially altered or destroyed, with increasing frequency. It is the 
policy of the Tribal Preservation Department to protect cultural resources by 
identifying, evaluating, and protecting cultural, historic and archaeological 
resources and by regulating undertakings upon protected lands when they may 
result in changes in the character or use of such cultural resources. 
 

https://csktribes.org/index.php/history-and-culture/cultural-preservation.  
 

The Greater Arlee Area’s designation by the Confederated Salish and Kootenai Tribes as 

a “Cultural Property” should preclude the Rehbein site from consideration as a gravel pit. 
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Unfortunately, cultural resources were not adequately considered in Riverside’s permit 

application. The DEQ should consult with the Tribal Historic Preservation Office in relation to 

the Tribes’ designation of Arlee as a Cultural Property in order to properly consider potential 

significant impacts to cultural resources on and adjacent to the site as the Opencut Mining Act 

mandates that “archaeological and historic values on affected lands will be given appropriate 

protection.” Mont. Code Ann, § 82-4-434(3)(h).  

In addition to the significance of the area as a Cultural Property to the Tribes, the project 

area is located within ½ mile of the Garden of One Thousand Buddhas, a spiritual site of great 

importance to the Nyingma School of Tibetan Buddhism that has existed in the area for nearly a 

quarter century. The importance of this spiritual site, and the natural environment in which it is 

situated, are even recognized and touted by the State of Montana’s Office of Tourism, which 

includes the Garden in advertisements promoting Montana and on its website. According to the 

Office of Tourism, “the Garden of One Thousand Buddhas aligns positive properties of the 

physical world in a sacred architectural arrangement based on the eight-spoked Dharma wheel.” 

The Office further describes the Garden as “a center for Tibetan Buddhist studies offering 

teachings, meditation classes, empowerment ceremonies and traditional gatherings.” See 

https://www.visitmt.com/listings/general/cultural-center/garden-of-one-thousand-buddhas. 

Despite the local, regional, national, and international significance of the Garden of One 

Thousand Buddhas and the many negative impacts it will suffer, nowhere in its permit 

application does Riverside consider, let alone mention, the impacts of its proposed operations 

upon the Garden of One Thousand Buddhas.   

Until it meaningfully and substantively consults with the Tribes and takes into 

consideration the important cultural and spiritual significance of the Garden of One Thousand 

Buddhas, the DEQ cannot find that archaeological and historic values on affected lands have 

been given appropriate consideration or protection. For this and the other reasons articulated 

herein, DEQ must reject Riverside’s permit application. 

Environmental Review Under MEPA:  

DEQ Must Prepare a Full Environmental Impact Statement 

As detailed above, Riverside’s application disclosed little information about the 

environmental impacts of the proposed gravel mine and asphalt plant, depriving the public of 

relevant information pertaining to the environmental and other impacts of the project. Friends of 
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the Jocko is formally requesting that DEQ undertake a full MEPA analysis of the proposed 

project, including a full Environmental Impact Statement. Mont. Code Ann. § 75-1-201 requires 

an environmental review for any state government action “significantly affecting the quality of 

the human environment in Montana.” According to the MEPA model rules, an action is “a 

project or activity involving the issuance of a lease, permit, license, certificate, or other 

entitlement for use or permission to act by the agency.” If DEQ were to approve Riverside’s 

permit application, this would constitute an action and Riverside’s gravel mine would 

significantly impact the quality of the human environment. 

As the Department is aware, Riverside’s permit application has generated a great deal 

of public concern and opposition. Residents who live in the vicinity of the proposed gravel mine, 

the Confederated Salish and Kootenai Tribes, citizens of Arlee and surrounding communities, the 

Lake County Commissioners, and the Garden of One Thousand Buddhas have all submitted 

comments to the DEQ expressing significant concerns with and strong opposition to the gravel 

mine.   

According to DEQ’s MEPA Procedural Rules and Guidelines, such negative public 

attention weighs in favor of the agency giving consideration “to preparing an expanded EA for 

public comment to determine, based on the significance of impacts, whether or not an EIS should 

be prepared.” DEQ’s MEPA Procedural Rules and Guidelines further state that a “checklist [EA] 

will suffice if there are no issues of public or agency concern related to the proposal.” Therefore, 

in this case, where the public, the Tribes, the county government, and the Ewam Garden of One 

Thousand Buddhas have all raised significant concerns with the impacts, including 

environmental impacts, of the proposed gravel mine, a checklist EA is arbitrary and capricious 

and the agency should prepare a full Environmental Impact Statement (EIS).  

Conclusion 
In addition to the issues identified above, Friends of the Jocko reincorporates in full our 

September 6, 2022 comments. Additionally, we incorporate the comments raised by the 

Confederated Salish and Kootenai Tribes (Exhibit B), the Board of Lake County Commissioners 

(Exhibit C), and the Ewam Garden of One Thousand Buddhas (Exhibit D), each of which is 

attached below.  

As identified in our previous communications, this process has been marred since its 

outset with serious deficiencies including constitutional violations of the right to public 
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